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The cross-border enforcement law has gained growing importance over the years. International
trade and commerce have steadily increased and the number of people living outside their native
countries continues to grow. A recognition of foreign judgments and their enforcement save time
and litigation costs, and there is no need to re-litigate the same dispute between the same parties
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The South East European (SEE) economies as EU accession countries are engaged in progressive
reforms of their judicial systems with the primary aim of strengthening the independence,
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With the aim to implement in-depth research on the cross-border recognition and enforcement
of foreign judicial decisions, Country reports are developed analysing the current legal systems,

the scope of application for the recognition and enforcement of foreign judicial decisions; legal
and institutional framework; type of judicial decisions which are eligible for recognition and
enforcement; compatibility of the national provisions regarding international jurisdiction with
the HCCH 2019 Judgments Convention; procedure for recognition and enforcement of foreign
judicial decision; the main legal sources and stakeholders in regards to the recognition and
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We hope it will increase the level of importance of cross-border enforcement of foreign judicial
decisions and will encourage the responsible authorities, legal community and judiciary in SEE
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Executive summary
The Convention on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial

convention.
The main aim of this study is to analyse the Albanian legal and institutional framework of crossborder recognition and enforcement of foreign judicial decisions in order to support Albania in
provides an overview of the scope of application of the recognition and enforcement rules in
Albania in correlation with art. 1 and 2 of the HCCH 2019 Judgments Convention; the compatibility
of the national provisions regarding international jurisdiction and the conditions for recognition and
enforcement with those provided under the convention; the procedures and the documents that
need to be produced; main stakeholders involved in the process and the main trading partners.
The recognition and enforcement of foreign judicial decisions in Albania are regulated by the

COUNTRY REPORT: ALBANIA

Albania is part of many initiatives promoting regional and bilateral free trade. Albania is a
candidate country for European Union membership and has had a Stabilisation and Association
Agreement in force since 2009. European Member States and neighbouring countries remain the
main trading partners of Albania.

Author
Aida Gugu Bushati
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1. Legal framework of the cross-border recognition and enforcement of
foreign judicial decisions
1.1 Overview of legal provisions
The recognition and enforcement of foreign judicial decisions in Albania are regulated by the
provisions of the Civil Procedure Code (CvPC)1
foreign judgments.
Art. 393-399 of the CvPC stipulate the rules and procedures for the recognition and the
enforcement of foreign judicial decisions in Albania. As a rule, recognition and enforcement of
foreign judicial decisions are based on the conditions laid down by the CvPC and separate
laws (art. 393 para. 1 of the CvPC). However, in cases where an international agreement has
been entered into on a matter, the provisions of that agreement will be applied (art. 393 para.
2 of the CvPC). The Albanian Constitution gives priority to the application of the provisions of
international agreements, since the latter have superiority over non-compatible national laws.

COUNTRY REPORT | ALBANIA

is submitted to the court of appeal (art. 395 of the CvPC), by the parties or their lawyers. A
request for the recognition and enforcement of a foreign decision may also be submitted through
diplomatic channels, if this is allowed by the international treaties and based on the principle of
reciprocity (art. 395 para. 1 of the CvPC). In this case, if the interested party has not appointed a
lawyer, the chairperson of the court of appeal can appoint a lawyer to submit the request on his
behalf (art. 395 para. 2 of the CvPC).
The bilateral agreements listed above also provide for the possibility to submit the request for
country that has rendered the decision. In this case, the central authorities as envisaged by the
agreement (Ministry of Justices) are competent to transmit the request following the procedures
stipulated by the bilateral agreements.11
In accordance with art. 396 of the CvPC, the request for the recognition of a judicial decision
in case the request is submitted by the representative of the interested party translated into
12

require the issuance of a law (art. 122 of the Constitution).2
13

Albania is party to several bilateral and multilateral conventions dealing with recognition and
1970 on the Recognition of Divorces and Legal Separations; the Hague Convention of 19 October
1996 on Private International Law on Jurisdiction, Applicable Law, Recognition, Enforcement and
Cooperation in respect of parental responsibility and measures for the protection of children.
Albania has acceded to the Hague Convention of 1971 on the Recognition and Enforcement of
Foreign Judgments in Civil and Commercial Matters.3 This international instrument, however,
was not successful, and therefore not applicable in Albania.
Albania has signed bilateral agreements which contain provisions on recognition and enforcement
of foreign civil and commercial judgments. At present the following bilateral agreements are
in force: Agreement with Greece “On legal assistance in civil and criminal matters”(1993);4
Agreement with the Russian Federation “On legal assistance in the civil, criminal and family
domain” (1996);5 Agreement with North Macedonia “On legal assistance in civil and criminal
matters” (1998);6 Agreement with Turkey “On mutual legal assistance in civil, criminal and
commercial matters” (1995);7 Agreement with Romania “On mutual legal assistance in civil,
criminal and family matters” (1961);8 Agreement with Hungary “On mutual legal assistance
in civil, criminal and family matters” (1960);9 Agreement with Bulgaria “On legal assistance in
civil matters” (2005).10 These bilateral agreements regulate cross-border cooperation in civil,
commercial, and criminal matters, as well as the recognition and enforcement of court decisions
in the respective countries.
Regardless of the law applicable to a particular case, a decision of an Albanian court of appeal
1
2
3 Approved by Law no. 10 194 of 10.12.2009.
4
5
7

In addition to the

judicial decision must comply with in order to be recognised and enforced in Albania. They
include the authenticity of the decision for which the recognition is required for the purpose of
state of origin, and that the legitimacy of the litigant claiming the recognition should be taken into
consideration. The refusal of recognition and enforcement of a foreign judgment is based on
the principles of public order and due process of law (art. 394 of the CvPC). The wording “give
and enforcement. The grounds for refusal listed under art. 394 of the CvPC apply to both the
recognition and the enforcement processes.
In general, bilateral agreements have similar grounds for refusal of recognition to those provided
bilateral agreements concluded by Albania.14
The enforcement of foreign judgments is subject to the general enforcement rules foreseen in
the Civil Procedure Code (art. 510 et seq. of the CvPC). Art. 510 of the CvPC stipulates that
enforcement can be done based on the enforcement titles that are listed in the article. The
rules provided in the CvPC (Article 510(c) of the CvPC). The enforcement title is enforced upon
the request of the creditor (art. 511 CvPC). Albanian legislation provides for voluntary enforcement
of titles, while obligatory enforcement can be applied only after the deadlines for voluntary
when there is a risk that the enforcement will become impossible (art. 517 and 519 of the CvPC).

.

The request of the creditor must be accompanied by the enforcement title (original and duly
11 Art. 26 of the Agreement between Albania and Greece, art. 24 of the Agreement between Albania and North Macedonia.
12
13 Art. 22 of the Agreement between Albania and North Macedonia, art. 22 of the Agreement between Albania and Turkey.
14 Art. 22 of the Agreement between the Albania and the Bulgaria, art. 21 of the Agreement between Albania and North Macedonia, art. 24 of the Agreement
between Albania and Greece.
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notarised), the enforcement fee and the power of attorney of the person representing the creditor
(art. 510 CvPC). The order is to be enforced within 15 days from the submission of the request
by the creditor (art. 515 CvPC).

2. Institutional framework for the cross-border recognition and enforcement
of foreign judicial decisions

1.2 Assessment of the legal framework

2.1 Overview of legal provisions determining stakeholders in the crossborder recognition and enforcement of foreign judicial decisions

The Albanian rules and procedures for recognition and enforcement of foreign judicial decisions
provide a similar system to that contained in international conventions or any other national
legislation. The practice of the Albanian courts shows that the process of recognition and
enforcement of foreign judgments is not lengthy and complicated. However, it is hard to predict
the outcome and the duration of the enforcement process, due to various factors that could have
an impact.
recognize and enforce foreign decisions and no other enforcement titles issued outside Albania,
such as authentic instruments. Furthermore, it neither enables the enforcement of provisional
measures issued outside the territory of the Republic of Albania,15 nor does it allow for the
enforcement of settlement agreements, which constitute an enforcement title under a foreign
judgment.16
Law of Albania (PILA),17 for the recognition and enforcement of foreign decisions, the CvPC
provisions apply. This concept stands in contrast not only to the European law of international
also to the concept used by other national laws in European countries. PILA provides a more
liberal regime compared to the ones provided for in CvPC.18
private international law and international procedural law had a considerable impact on the 2011
Albanian reform of private international law,19 with respect to the law applicable to contractual
and non-contractual obligations, which was modelled on the Rome I20 and Rome II Regulations.21
The 2011 private international reform did not change the rules on recognition and enforcement
of judgments, which continued to be part of the CvPC.22. The CvPC was only amended in 2017,
24
when the international lis pendens rules23
Such rules were
adopted based on the Brussels I bis solutions, with close reference to art. 33 of Brussels I
bis Regulation.25 The harmonization of domestic legislation with the EU acquis is considered a
priority under the Stabilisation and Association Agreement and the EU accession process, thus
the CvPC is currently under revision.

The main actors involved in the process of recognition and enforcement of foreign judicial

competent judicial authorities for the recognition of foreign court decisions. Art. 395 of CvPC
stipulates that the request for recognition of a foreign decision shall be submitted to a court
of appeal, however, as provided by art. 49 of the CvPC, the competent court of appeal is the
court of territorial jurisdiction where one intends to enforce the foreign decision.26 This reading is
also supported by Albanian case law. The Ministry of Justice comes into play, only if the parties
rely on bilateral agreements and when the request is submitted to the court that has rendered
the decision. Most of the bilateral agreements stipulate that the foreign judicial authorities
shall communicate through the Ministries of Justice of their respective states. Some bilateral
agreements also recognize the possibility of using diplomatic channels.27
396 of CvPC, a foreign judicial decision and other documents required for the process must be
translated into Albanian and legalised by notaries. Art. 135 of the Law on Notary,28 stipulates that
the translation of a document from a foreign language into Albanian and vice versa shall be done

Justice.29
by the Ministry of Justice.30 The law is pending approval by the parliament.
from the reading of the respective provisions of the civil procedure law. As a rule, parties may

16 Kola, F. and Çinari. “Recognition and Enforcement of Foreign Judgments in Civil and Commercial Matters in Albania,” in Brussels I bis Regulation and Special
Rules: Opportunities to Enhance Judicial Cooperation. Edited by C.E. Tuo, L Carpaneto, S Dominelli, March 2021.

CvPC). The presence of lawyers becomes mandatory when parties submit the document via
diplomatic channels. In this case, the chairperson of the court of appeal appoints a lawyer, if the
party has not appointed one (art. 395 para. 2 of the CvPC).
The enforcement of foreign judicial decisions is subject to the general enforcement rules foreseen

17 Law 10 428 of 2 June 2011 on Private International Law, in OJ no. 82, 17.06.2011
18 Bushati A., and Jessel Holst Ch., “National Report (Albania),” in Basedow J., Rühl G., Ferrari F., De Miguel Asensio P. (eds), Encyclopaedia of Private
International Law, Cheltenham, 2017.
19 Law 10 428 of 2 June 2011 on Private International Law, supra note 17.
OJ L 177, 4.07.2008.
21
in OJ L 199, 31.07.2007.
22 Code of Civil Procedure of the Republic of Albania, supra note 1.
23
24 Kola F., Lis pendens-a ndërkombëtare në juridiksionin gjyqësor shqiptar si risi në ligjin procedural shqiptar, in Jeta Juridike, Shkolla e Magjistraturës no. 3,
2017.
25 Regulation (EU) No 1215 of the European Parliament and of the Council of 12 December 2012 On jurisdiction and the recognition and enforcement of
judgments in civil and commercial matters, in OJ L351, 20.12.2012.
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with various state and private actors to achieve a successful enforcement, during obligatory
enforcement.
26 Kola F., Vokshi A., Procedurë civile, Pjesa II, Botim II, Tirana, 2018.
27 See Agreement between Albania and Turkey.
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2.2 Stakeholders putting the cross-border recognition and enforcement of
foreign judicial decisions into practice

2.2.4 Enforcement agents

2.2.1 Courts

operate in accordance with the rules provided under the Civil Procedure Code and other legal

34

The judicial system in Albania is composed of general and specialised courts. The courts of
31
At present
there are 6 courts of appeal, each of them covering one or two jurisdictional districts, namely: the
Court of Appeal of Tirana, Court of Appeal of Durrës, Court of Appeal of Shkodra, Court of Appeal
of Korça, Court of Appeal of Vlora and Court of Appeal of Gjirokastra.
judicial instance for the purpose of recognition and enforcement of foreign judicial decisions. The
decision of the court of appeal which refuses the recognition and enforcement of foreign judicial
decisions can be appealed in the High Court (art. 472 of the CvPC). The High Court is based in
Tirana and covers the whole territory of the Republic of Albania. The latter has issued several
decisions including unifying decisions interpreting the provisions of the Civil Procedural Code
related to the recognition and enforcement of judgments.

There are no special provisions for the enforcement of foreign judicial decisions, as they will be
enforced like any other enforcement title.

2.2.5 Other relevant stakeholders
In addition to the above-mentioned institutions, such as courts, notaries, and lawyers, which
involvement of other institutions will depend on the procedures and on the type of enforcement

2.2.2 Administrative institutions
play an important role during the enforcement phase. They are appointed for the evaluation of
35
The Ministry of Justice
local government units, cadastral agency, or registration centres, and so forth may play a role
type of enforcement.

2.2.3 Legal Practitioners

Albania, in accordance with the laws of the state where this profession is practiced or based on
international acts of which the Republic of Albania is party (art. 6 of the Law of Advocates).32 The
profession of advocate is performed by an Albanian or foreign citizen, according to the rules and
procedures of this law. The Chamber of Advocacy of Albania is the only authority responsible for
drafting and developing the strategy for the professional education of advocates in the Republic
of Albania. The latter has established the School of Advocacy with the aim to organise, prepare
and implement the initial and continuous training of lawyers (art. 55 of the Law of Advocates).

2.3 Mapping the cooperation among stakeholders
legal and sublegal acts. The CvPC determines the role of the main actors and their involvement
such cooperation, an integrated electronic case management register has been established,
named ALIBIS. This register is interlinked with the business register under the Centre for Business
electronic register of immovable property.36 Another cooperation system between various state
institutions is also ensured through the establishment of SQDNE, a system that allows circulation
of documents by using electronic signatures.37 These integrated systems aim to facilitate and
accelerate the enforcement process.

These trainings are a direct contribution to the professional development of lawyers. Free legal
aid is also ensured based on the rules and procedures provided under the law on legal aid.33
legal services such as: delivery of assistance, representation and defence before the courts,
compilation of legal acts and so forth.

enforcement process and to improve the cooperation among various actors.

In general, there is no specialisation of lawyers. However, lawyers working in cooperation with
legal studios are specialised in commercial and civil matters.
35 Council of Ministers Decisions no. 970, of 4.12.2020 On the approval of the methodology for the determination of the value of the items during the obligatory
41da-acc0-548f1a508cbc.

36 Council of Minister Decision, no. 416, of 4.07.2018 On the establishment, registration and functioning of administration of interaction and security of case
37 Council of Ministers Decision no. 43, of 15.1.2020 On the functioning of the process for the transfer of documents between institutions through the electronic
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3. The role of courts and the enforcement agents in the cross-border
recognition and enforcement of foreign judicial decisions

The High Court has provided a clear guide for the application of the CvPC provisions related to
the recognition and enforcement of foreign judicial decisions.

of court decisions. The Albanian justice system went through a profound reform process. As
a result, many new laws have been adopted and new institutions have been established. The

formalities of the request. In cases when the party does not comply with such formalities, the court
the law (art. 395 and 396 of the CvPC). The court cannot reject the request based on procedural

process.

3.1 Capacities of courts in regard to the cross-border recognition of foreign
judicial decisions
As mentioned above, at present, Albania has 6 courts of appeal of general jurisdiction. The
Tirana Court of Appeal has the largest number of judges, 31 in total, while the courts are smaller:
the Durrës Court of Appeal has 13 judges, Court of Appeal in Vlora has 12 judges, Shkodra has
10 judges and the Courts of Appeal of Gjirokastra and Korça have 6 judges each.38 Judges of
the court of appeal adjudicate civil and criminal cases. There are no sections and there is no
specialisation of judges for recognition of foreign judicial decisions. The requests are adjudicated
by judges that are known to be competent on civil cases. Cases are adjudicated by a panel of
of the court and the legal assistants.39

3.2 Quantity and quality of judgments regarding cross-border recognition
of foreign judicial decisions
The number of requests for the recognition and enforcement of foreign judicial decisions submitted
to the courts of appeal on a yearly basis is not very high. The statistics collected from each court
show that the Tirana Court of Appeal adjudicates the most cases.40 It should be underlined that
in most of the cases, the foreign decision comes from national arbitral courts and not from the
normal courts.

Courts of Appeal

2016

2017

2018

2019

2020

Tirana

250

276

270

280

242

Durrës

93

122

128

123

107

Shkodër

112

99

135

120

103

Korcë

24

57

51

63

46

Vlorë

132

103

158

134

79

Gjirokastër

33

24

41

41
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Judges consider the decisions on recognition and enforcement of foreign judicial decisions not to
be complicated. Judges do not enter into the merit of the decision but they review its compliance
with formal aspects of the request and they review the judgment vis-à-vis the grounds of refusal.

During the second stage, the court reviews the decision vis-à-vis the grounds for refusal, and it
by the court. Other obstacles are those related to due process, res judicata and lis pendens,
court has also acknowledged the controversial nature of the recognition process. Both the party
who requests recognition and enforcement (the creditor) and the party against whom such an
the Unifying Judgment of the Joint Panels of the Albanian High Court No 6, of 01.06.2011, in
which it was held that the court is obliged to summon the person against whom the judgment is

comply with its reading of the CvPC provisions. In other judgments, both the High Court and the
courts of appeal have elaborated further on the legal obstacles listed in art. 394 of the CvPC on
a case-by-case basis. The decisions of the court of appeal constitute the recognition of foreign
judicial decisions, and constitute at the same time an enforcement order. As a general assumption
we might conclude that the quality of judgment given so far is good enough to provide a correct
application of the legal provisions.41

3.3 Capacities of enforcement agents in regard to the cross-border
recognition of foreign judicial decisions

42

43
If we look at the number of cases that are
coming per year in each court of appeal, we assume that the number of both state and private

development is an ongoing process also taking into account the latest developments with regard
necessary infrastructure.

in the future since a new judicial map is being under discussion in Albania.
40 Statistics are obtained from face-to-face and online meetings with the chancellors of the courts of appeal. Court decisions on recognition and enforcement of
judgments are not reported as a separate category but under other subcategories such as civil, family, or commercial cases. See High Judicial Council Decision
no. 41, of 11.02.2021 On the guidelines on the maintained and compilation of the tables with statistical data for the monitoring of court performance, available
.
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3.4 Recognition and enforcement of foreign judicial decisions within
educational programs of Judicial Training Academies
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Table 2: Imports to Albania
Imports by country
(million ALL)

2016

2017

2018

2019

2020

Italy

169,583

179,236

175,279

164,188

151,978

The School of Magistrates is in charge of ensuring:

Turkey

45,654

50,780

54,191

61,797

57,943

theoretical and practical initial training of the candidates for magistrates and other legal
professionals;

Greece

45,657

49,879

52,101

54,336

54,454

Germany

54,959

50,713

49,563

46,482

46,601

continuous professional training of active judges and prosecutors and other legal professionals;

Serbia

18,069

24,997

21,710

23,053

22,971

The initial training curriculum lasts for a period of three years, which comprises the theoretical
and practical programme. Legal provisions and case law related to recognition and enforcement
of foreign judicial decisions is part of the civil procedure module and private international law
module.

France

11,481

10,973

12,409

13,027

11,838

10,891

11,779

12,652

11,617

13,513

The responsibility for judicial training is a task of the School of Magistrates. The Albanian School
of Magistrates (SoM) is an independent academic institution established in 1997.

During the continuous training, the school conducts 1 to 2 trainings per year on private international
law or international procedural law where issues related to recognition and enforcement are also
discussed.44

Russia
Source: INSTAT

4.1.2 Export
49

4. Economic and political aspects in respect to the implementation of the
HCCH 2019 Judgments Convention

(over the same period), followed by

its position has been overtaken by Spain. Spain has left Germany and Greece behind but has

4.1 Main trading partners in terms of import and export
Albania has been a member of the World Trade Organisation since 2000. Albania established a
free trade area with the EU through the Stabilisation and Association Agreement45 and it is part
of CEFTA46, EFTA47 and has a bilateral agreement with Turkey.48

4.1.1 Import
decreasing trend in the past 3 years). The second biggest import partner is Turkey, constituting
equal, with Germany holding third position during 2016-2017 (slightly larger percentage of imports
from Germany compared to those from Greece), but shifting to fourth position during 2018-2020
because of a slightly larger percentage of imports from Greece. The following positions are held
by Serbia, France, and Russia (in the top 7 import partners).

Export by country
(million ALL)

2016

2017

2018

2019

2020

Italy

132,890

146,040

149,101

143,105

123,510

Kosovo*

16,605

20,924

27,093

29,812

26,247

Germany

8,282

10,861

13,437

14,190

16,008

Spain

7,994

14,992

24,174

23,845

16,601

Greece

11,150

11,602

13,115

12,781

13,211

North Macedonia
Serbia
Source: INSTAT50

6,421

8,431

8,543

8,567

8,855

4,700

4,833

8,035

5,386

6,280

The above analysis shows that the main trading partners of Albania are EU countries and
countries of the region.

44
February 2009 concerning the conclusion of the Stabilisation and Association Agreement between the Europe-a Communities and their Member States, of the
46
47

Council Resolution 1244 and without prejudice to the status of Kosovo.”
50

48
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4.2 Political aspects in regards to the implementation of the HCCH 2019
Judgments Convention

4 of 2011, related to the recognition and enforcement of foreign arbitral awards, the High Court
highlighted that the Ministry involved in the proceedings should be given the possibility to be
heard as a third party and submit the necessary evidence.

Albania is a candidate state for EU membership and a member of many international initiatives
related to cross-border cooperation. There are no political or legal obstacles to possible
implementation of the HCCH 2019 Judgments Convention.

On the other hand, the position of the foreign state as a party to civil judicial proceedings in
Albanian courts is regulated by art. 39 of the CvPC on the jurisdiction of consular and diplomatic
missions. Members of consular and diplomatic missions residing in the Republic of Albania are
not subject to the jurisdiction of Albanian courts unless:

4.2.1 Circumstances that can provide for your country to express
Convention
between two contracting states and it allows for a limited opt out option to avoid the establishment
recognition of foreign judgments in Albania does not depend on any reciprocity requirement. There
with art. 29 of the HCCH 2019 Judgments Convention.

4.2.2 Circumstances that can provide for your country to express
declarations in accordance with Article 17, 18, 19 and 25 of the HCCH 2019
Judgments Convention
Art. 17 of the HCCH 2019 Judgments Convention deals with the purely domestic situation from
the point of view of the requested state. It allows the state to relieve itself of the obligation to
recognise and enforce judgment under the Convention in such cases. The Convention applies
only to international cases. The CvPC provisions on recognition and enforcement of foreign

a) they voluntarily agree;
b) the conditions and terms provided by the Vienna Convention on Diplomatic Relations are in
place.
The involvement of foreign state agencies in civil proceedings has been an issue adjudicated in
several High Court and Constitutional Court decisions. The position of the Albanian courts is the
following: state and state agencies enjoy absolute immunity from the jurisdiction of the Albanian
court (even in employment relations), unless they voluntarily accept this jurisdiction as provided
by Art. 39 para. a of the CvPC,51
Art. 25 of the HCCH 2019 Judgments Convention deals with a declaration that could be made
need to make such a declaration.

5. International jurisdiction and compatibility with the HCCH 2019
Judgments Convention
5.1 General international jurisdiction
International jurisdiction of the Albanian courts is regulated by the Private International Law

court is also envisaged in other situations, particularly in proceedings that have to do with rights in
rem of properties located in Albania, proceedings related to the decisions of organs of companies
that are habitually resident in Albania, proceedings related to the validity of registration in the
public registry, state organs or courts, proceedings related to the registration of intellectual
property rights (art. 72 of PILA). In addition, art. 37 of CvPC stipulates that the jurisdiction of
Albanian courts cannot be transferred to a foreign jurisdiction by agreement, unless the trial is
related to an obligation between foreign persons or between a foreign person and an Albanian

scope of application of the convention.
Art. 19 of the HCCH provides particular treatment of the judgments in which one of the parties
was a state or a natural person acting for the state, or government agency of the state or a
natural person acting for such a government agency. It provides the state with the possibility to
make a declaration that it shall not apply the convention to judgments arising from proceedings
to which the state or a natural person acting for the state is a party to the proceedings.
There is nothing in the relevant provisions of the CvPC that could be read as providing and
limiting the state as a party to civil proceedings. In the unifying decision of the High Court no.
28

EU Rome I and Rome II Regulations.
she has decided to stay predominantly, even in the absence of registration and independent of a
permit or authorisation to stay. In order to determine this place, the court shall take into account
the circumstances of personal or professional nature that show durable connections with the
place or indicate the will of the person to create such connections. The habitual residence of legal
persons, associations or bodies without legal personality is the place of central administration.
The habitual residence of a natural person acting in the course of his business activities is his
principal place of business. For a branch, agency or any other establishment, the place where
the branch, agency or any other establishment is located is treated as the place of habitual
residence (art. 17 of PILA).

5.2 Prorogation of jurisdiction
Albanian courts for foreign natural and legal persons is regulated by law. This provision establishes
that as a rule, the jurisdiction of Albanian courts cannot be transferred to a foreign jurisdiction

29
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an obligation between foreign persons or between a foreign person and an Albanian citizen
or a legal person with no domicile or residence in Albania and when there is an international
Prorogation of jurisdiction in favour of the Albanian courts is permitted by art. 73 of PILA, which
lays down certain requirements as to the form of the agreement. The agreement shall be in
writing or orally, but the latter evidenced in writing or in a form which accords with international
commercial usages of which the parties are or ought to have been aware (art. 73 para. 2 PILA).
This provision does not stipulate whether the agreement is valid only when it is done prior to the

contesting Albanian court jurisdiction, although he is represented in the proceedings by a lawyer,
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art. 5 para. 1h

tenancy place of
property

place where the
deed or omission
art. 5 para. 1j
directly causing harm
occurred
art. 5 para. 2

consumer and
employment contracts

art. 5 para. 3

immovable property
and residential lease

art. 72

place where the property is
situated

art. 80 para. c place where the act occurred

Immovable property,
art. 72 para. a tenancies of immovable
property

been noted in the minutes of the hearing (art. 73 para. 3 PILA).

The Convention uses “habitual residence” as a connecting factor. Albanian legislation is in line
with the HCCH 2019 Judgment Convention since it uses habitual residence as one of the main

5.3 In comparison to Article 5 of the HCCH 2019 Judgments Convention,
provide for the compatibility of the other jurisdictional criteria in the
Convention and in the national legal sources

both natural and legal persons is in line with the EU Regulations mentioned above.

judgments must pass through in the original proceedings in order to be eligible for recognition
and enforcement under the Hague Judgments Convention. Although these indirect jurisdiction
them might provide an unsynchronized outcome.52 While the Convention does not purport to
Convention.53

of the hearing (art. 73 para. 3 of PILA). This provision is like those of Brussels I bis Regulation

Albanian courts.

HCCH 2019 Judgment Convention
art. 5 para. 1a

shall also have international jurisdiction if the parties have concluded an agreement as to the
international jurisdiction of the Albanian courts. The Albanian court in which a lawsuit is brought
has international jurisdiction if the defendant enters an appearance without contesting international

habitual residence of
person

principal place of
art. 5 para. 1b business of natural
person
activities of
art. 5 para. 1d branch, agency, or
establishment

PILA
art. 71

habitual residence of the
defendant

art. 17

principal place of business of
natural persons

actions concerning disputes
arising out of the operations
art. 80 para. ç
of a branch or agency of a
legal person with seats

Cases of special jurisdiction are regulated in art. 74–81 of PILA. From a comparative analysis
of the provisions of the PILA vis-a-vis art. 5 of the HCCH 2019 Judgments Convention, we
contracts. PILA provide for a special legal regime for protected contracts such as employment,
consumer or insurance contracts with regard to the law, but not under the jurisdiction section.54
To conclude, Albanian courts should not have problems in implementing this provision vis-a-vis

5.4 Exclusive jurisdiction
recognition and enforcement of judgments that rule on rights in rem in immovable property.

art. 5 para. 1e consented to the
jurisdiction
art. 5 para. 1f tacit jurisdiction
place obligation took
art. 5 para. 1g place or should have
taken place

art.73 para. 1 (2) prorogation of jurisdiction
art.73 para. 3 tacit jurisdiction
place in which the obligation
art. 80 para. b was performed or should
have been performed

52 Rumenov I. Implications of the New 2019 Hague Convention on Recognition and Enforcement of Foreign Judgments on the National Legal Systems of
Countries in South Eastern Europe, EU and Comparative Law Issues and Challenges Series – Issue 3, 2020.

immovable property (art. 72 of PILA). Other situations previously mentioned in this report are:
is in Albania, the founding or winding-up of legal persons, or decisions of their organs when the
legal person has its seat in Albania; the validity of registration in the registers of Albanian state
organs or courts; the validity of registration of intellectual property rights which have been made

Commercial Matters, www.hcch.net.

30

31

Cross-border Recognition and Enforcement of Foreign Judicial Decisions in South East Europe and Perspectives of HCCH 2019 Judgments Convention

6. Procedure for recognition and enforcement of foreign judicial decisions
and compatibility with the HCCH 2019 Judgments Convention
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under the conditions and terms provided by the Vienna Convention on Diplomatic Relations (art.
39 of the CvPC).
The provisions of the CvPC on recognition and enforcement of foreign judicial decisions also

6.1 Material scope of application

CvPC).

The HCCH 2019 Judgment Convention applies to judgments in civil or commercial matters. The
use of the terms “civil” and “commercial” matters is mostly relevant for legal systems where “civil”

6.2 Types of foreign judicial decisions that are recognized and enforced

of both terms is not incompatible with legal systems in which commercial proceedings are a suband other areas as listed in art. 2 para. 1 of the HCCH 2019 Judgment Convention. Whether a
judgment relates to civil or commercial matters is determined by the nature of the claim or action
that is the subject of the judgment. The nature of the court of the state of origin or the mere fact
that a state was a party to the proceedings are not determinative factors. The Convention applies
to the recognition and enforcement in one Contracting State of a judgment given by the court
of another. Both the State of origin, being the state in which the court granting the judgment
is situated, and the requested State, being the State where recognition and enforcement of
that judgment is sought, must be parties to the Convention (art. 4 para. 1 of the HCCH 2019
Judgment Convention).

scope of the Convention by the mere fact that a state including a government, a governmental
agency or any person acting for a state was a party to the proceedings in the State of origin.
of international organisations, in respect of themselves or their property. The enumeration is
intended to facilitate the application of the Convention in states where there is no established
distinction between private and public law. This Convention shall not apply to arbitration and
related proceedings. A key element distinguishing public law matters from “civil or commercial”
enjoyed by ordinary persons.55

6.1.1 In comparison to Article 1 and 2 of the HCCH 2019 Judgments
Convention, provide for the compatibility of the material scope of application
for the recognition and enforcement of foreign judicial decisions in the
Convention and in the national legal sources

Moreover, art. 49 of the CvPC distinguishes between lawsuits requesting enforcement on the
performance of a certain action or the omission to perform a certain action.

6.3 Commencement of the procedure (as a main or as a preliminary
question)
Requests for the recognition and enforcement of foreign judicial decisions are treated as a
main question. The Albanian CvPC stipulates that the court which tries the main lawsuit has the
jurisdiction to also consider secondary requests, the countersuit, or the main intervention. In this
case, the court decides for their joinder into a single case (art. 55 of the CvPC).

6.4 Documents that need to be produced (formal requirements) for the
recognition of the foreign judicial decision
The formal request and the documents to be produced for the recognition and enforcement of
foreign judicial decisions must comply with the formal procedural conditions stipulated in art.
395 and 396 of the CvPC. However, if a bilateral agreement is in force between Albania and the
country of the court of origin, the formal procedural provisions of the agreements will prevail.
According to the Albanian CvPC, the request can be submitted directly to the court of appeal or
through diplomatic channels when stipulated by international agreements (art. 395 of the CvPC).
The request must contain:
a) copy of the judgment which must be enforced and its translation into the Albanian language
legalised by a notary;

Albanian rules on recognition and enforcement of foreign judicial decisions apply to civil,
commercial, and family matters. The CvPC does not make a distinction between civil or
commercial cases or any other subcategory of judicial cases. The material jurisdiction of the
court of appeal is determined by procedural law. The jurisdictional competences of courts are
established by procedural laws. The Albanian CvPC stipulates that the Code provides uniform

Albania;

laws fall under the jurisdiction of the courts.56 The subcategorization of cases within the major

If the request for recognition and enforcement is lodged on the basis of bilateral agreements, the

this case, the division is made depending on the object of the claim, whether general civil cases,
family cases, commercial cases, and employment cases. State and state agencies are, as a rule,
immune from the jurisdiction of the Albanian courts unless they voluntarily agree not to be, or

the judgment, and the documents to be submitted are as follows:

Commercial Matters, www.hcch.net.
56 Article 1 of the CvPC, supra note 1.

issued by the court certifying that the judgment has entered into force shall be appended to it;
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c) a power of attorney in case the request is lodged by the representative of the interested party,
translated, and legalised by a notary (art. 396 of the CvPC).
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c) a document issued by the court for partial enforcement of the judgment on the territory of the
requesting Party when applicable;
d) a document certifying that a party that did not participate in the proceedings, or his representative
in cases of incapacity, was duly summoned to court.
of the requested contracting party or into English, made by the diplomatic or consular agencies
or by any other person authorised in either Party.57
In order to assist citizens and help parties to properly comply with the legal requirements,
some courts of appeal have established the practice of advising parties to submit the following
documents:
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of substantive and procedural law. According to Albanian jurisprudence, substantive public policy
the recognition of the foreign judgments and their compatibility with the basic principles (provided
in substantive norms) of the Albanian law.
Procedural public policy grounds are covered by para. b (default judgments) and para. d
CvPC addresses the issue of res judicata with the aim of avoiding two judgments being issued for
the same dispute. Para. ç of art. 394 of the CvPC presents the situation of parallel proceedings
and should be applied in line with the lis pendens rules provided under CvPC (art. 37 of the
CvPC).60

the request, containing the generalities of the party and the legal basis;
court that has issued the judgment, translated into Albanian, and notarised;

general in line with the grounds for refusal contained in the HCCH 2019 Judgment Convention.

adjudicated between the parties in the court;

Table 5. Grounds for Refusal

Power of attorney if the party is not present.58
If the parties do not comply with the formal procedural requirements, the court provides them
proceedings do not constitute grounds for refusal of the request.

public policy are the common grounds for refusal.61

59

Article 394 of the CvPC

a) the dispute cannot be within the
competence of the court which has Art. 5 and 6 of the HCCH 2019 Judgment Convention
issued the decision;
(a) the document which instituted the proceedings
or an equivalent document, including a statement of
the essential elements of the claim

6.5 Conditions for recognition and enforcement of foreign judicial decisions
The conditions for recognition and enforcement of foreign judicial decisions are stipulated in
Again, the conditions of the bilateral agreements will prevail over the conditions stipulated in the
a) according to the provisions in force in the Republic of Albania, the dispute cannot be in the
competence of the court of the state that rendered the judgment;

Article 7 of the HCCH 2019 Judgment Convention

and in such a way as to enable them to arrange
b) the statement of claim and the writ of for their defence, unless the defendant entered
an appearance and presented their case without
duly and in time to the absent defendant
in order to give him the possibility to
to be contested;
organise a defence;

same object and for the same cause;

State in a manner that is incompatible with
fundamental principles of the requested State
concerning service of documents;

Albanian court;

(b) the judgment was obtained by fraud;

f) It does not comply with the basic principles of Albanian legislation.
Under art. 394 para. a of the CvPC, the recognition of a foreign court decision shall be denied if the
court of the state which rendered the foreign judgment, lacks jurisdiction under the PILA (“mirror
principle”). Public policy as grounds for refusal is regulated under para. dh (basic principles of
Albanian legislation) of art. 394 of the CvPC, though the word “public policy” is not mentioned in
57 Art. 20 Agreement between Albania and Bulgaria.

(f) the judgment is inconsistent with an earlier
judgment given by the court of another State
issued by the Albanian court between between the same parties on the same subject
the same parties, on the same subject
and on the same cause;
the conditions necessary for its recognition in the
requested State
60 Kola F, Çinari. Recognition and Enforcement of Foreign Judgments in Civil and Commercial Matters in Albania, in Brussels I bis Regulation and special rules:

61 Article 22 of the agreement between Albania and Bulgaria.
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Article 394 of the CvPC

COUNTRY REPORT | ALBANIA

Article 7 of the HCCH 2019 Judgment Convention

(e) the judgment is inconsistent with a judgment
the decision of the court of the foreign
given by a court of the requested State in a dispute
state has become irrevocable, is being
between the same parties; or
considered by an Albanian court;

the request for recognition of a foreign judgment is incomplete, the court shall set a reasonable
deadline for its completion and correction. The court of appeal shall then return the request
without taking any action, if the requesting party does not complete and correct the formal

(c) recognition or enforcement would be
manifestly incompatible with the public policy of
the requested State, including situations where

foreign judgment meets the formal conditions, the court of appeal shall schedule a hearing, the

e) it does not comply with the basic
principles of Albanian legislation
were incompatible with fundamental principles of
procedural fairness of that State and situations
involving infringements of security or sovereignty of
that State;

and lack of jurisdiction of the court that has rendered the foreign judgment.62

6.6 Procedure for recognition and enforcement of foreign judicial
decisions

art. 394 of the CvPC, or any other special provision for this purpose.65 Hence, the court of appeal
shall not decide on the merits of the case (art. 397 of the CvPC).
The decision of the court of appeal on granting or refusing recognition and enforcement
courts of foreign countries and foreign courts of arbitration shall be issued by the court that
recognises the decision, in the order of the provisions (art. 511 para. b of the CvPC).
days (art. 443 of the CvPC).
The cost of the judicial proceedings for the recognition of foreign judicial decisions is a combination
66

and the decision of the High Judicial Council.67 The court

A foreign judgment can be enforced in Albania only after it has been recognised by an appellate
court. The request with the necessary documentation is lodged with the competent court of

45 Euro). Notary fees are set in the joint Guidelines of the Ministry of Justice and the Ministry of
the Economy and Finance.68

enforcement on things, are brought in the court of the place where these things are or the greatest
part of their value is. Lawsuits requesting enforcement on performance of or omission to perform

guidelines of the Ministry of Justice and the Ministry of Economy69
euros per page. The costs of the recognition of the foreign judicial decisions in Albania cannot be
considered a heavy burden for the parties.

The procedures to submit the request and the necessary documents are described at length
throughout the report. Once the request is lodged with the competent court of appeal, the request

7. Enforcement of foreign judicial decisions

drawn for the selection of judges. The requests for recognition and enforcement are usually
treated with priority and in general, the process does not take too much time.63 The request is

7.1 Type of enforcement procedure

of the requesting party to appear before the court is done in accordance with art. 128 et. Seq. of

The decision of the court of appeal on a request for the recognition of a foreign court decision

by electronic means if the party has given its prior consent (art. 129 of the CvPC).

decisions is subject to the general enforcement rules foreseen in the CvPC (art. 510 et seq.). Art.
510 of the CvPC stipulates that enforcement can be conducted based on the enforcement titles
that are listed in the article. The decisions of foreign courts constitute enforcement titles once

Regarding the obligation to notify the persons against whom the recognition and enforcement is
invoked, a problem has arisen due to the term used for such cases: “request” instead of “lawsuit.”
Therefore, the party against whom the judgment has been invoked cannot be summoned as
64

personally addressed to the requesting parties, debtor or other interested parties as required
hearings.
In reviewing the request for the recognition of a foreign judgment, the court of appeal applies

regulating special appeals (art. 512 of the CvPC). The enforcement title is enforced by state
accompanied by the enforcement title (original and duly notarised), the enforcement fee and the
power of attorney of the person representing the creditor (art. 510 of the CvPC). The order is to

62 Kola F, Çinari., Recognition and enforcement of foreign judgments in civil and commercial matters in Albania, in Brussels I bis Regulation and special rules:

63 Information obtained during the interviews with the chancellors of the courts of appeal.
64 Kola F, Çinari., “Recognition and enforcement of foreign judgments in civil and commercial matters in Albania,” in Brussels I Bis Regulation and Special Rules:
Opportunities to Enhance Judicial Cooperation

65 Unifying Decision of High Court no 6, dated 01.06.2011, available at www.gjykataelarte.gov.al.
66

69
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CvPC).
Albanian legislation provides for voluntary enforcement of titles, while obligatory enforcement
enforcement can start before the voluntary deadlines only when there is a risk that the enforcement
will become impossible (art. 517 and 519 of the CvPC). The Civil Procedure Code provides
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-

Law 10 428 of 2 June 2011 on Private international law, in OJ no. 82, 17.06.2011
Law No 10 194 of 10.12.2009

Forced enforcement of the obligation to the creditor can be conducted in various forms which
include actions such as the blocking of bank accounts, seizure of movable and immovable
property and so forth. All actions are complementary to each other and serve a single purpose:
the settlement of the obligation that the court has imposed on the debtor.

Bulgaria ‘On legal assistance in civil matters

70

and in percentages according to the value of the obligation. The margin of percentages is from

directly confronted with foreign judicial decision
There are no special procedures for the enforcement of foreign judicial decisions. They are
regulated under the same rules and procedures as domestic titles.

-

Greece ‘On legal assistance in civil and criminal matters.
Law no. 8116, of 29.03.1996 on Code of Civil Procedure of the Republic of Albania,

-

Law no. 8417 of 21.10.1998 on Constitution of the Republic of Albania, OJ no.9, 10

Code, OJ no.98 5.05.2017, p. 5493.
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Executive summary
The legal framework of the cross-border recognition and enforcement of foreign judicial
Herzegovina (hereinafter: B&H). The main source of private international law in B&H is the Law

of private international law on national and international levels, but B&H has not been part of this
process. Private international law reform is not in the focus of interest of legislator(s); moreover,
due to the constitutional order in B&H, there is resistance to the adoption of a law on private
the adoption of three separate laws on private international law would render the situation even
private international law would be through the accession of B&H to the international conventions
on private international law.
An overview of the legislation which is relevant for cross-border recognition and enforcement
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One of them relates to the very scarce regulation of the procedure for recognition of foreign
judicial decisions. Another is the omission of more the very the enforcement procedure where
enforcement is sought on the basis of a foreign title. In addition, the provisions on the enforcement
The legal set-up of the institutional framework for the cross-border recognition and enforcement

Author

and dominant role here. Apart from the courts, which are the dominant stakeholders in this matter,
the B&H Ministry of Justice, lawyers, and institutions that provide education are also relevant.
The ongoing internationalisation of legal relationships and the growth of international trade
require a better understanding and suitability of the domestic legal system in order to tackle
organisation and political circumstances prevent not only the adoption of modern legislation
on private international law but also access to important international multilateral agreements
which deal with international jurisdiction and cross-border recognition and enforcement. Thus,
the cooperation of stakeholders is vital. The cooperation between stakeholders is important due
District B&H. There is no supreme court at state level which would have appellate or cassation
judicial practices could lead to divergent judicial judgments recognition and enforcement of

Cooperation can also be realised through education. The Centres that provide education for
judges and prosecutors and the universities should develop an agenda with a focus on private
international law matters since an analysis of the curricula of these Centres in the Federation
B&H and the Republic Srpska has demonstrated that there were only a few trainings devoted to
private international law issues. Common trainings for practitioners and judges around the state
could be organised within the purview of many projects providing support for the B&H judiciary.
should involve relevant academics in the process of negotiation and accession to international
instruments.
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The capacity of the courts and enforcement agents were analysed and several shortcomings
have been noted. In the Federation B&H and Republic Srpska, the courts of second instance are
competent to decide on the recognition of foreign judicial decisions, but there are no specialised
departments for this matter: civil law departments decide on the broad scope of issues including
recognition of foreign court decisions. It is quite possible that in the internal organisation of a
on the recognition of foreign judgments, but this decision is rather haphazard as a result of

The quantity and quality of court decisions could not be assessed. The impossibility of a direct
published or accessible on the respective web-sites. To get an insight into the practice of a certain
court, it is necessary to submit a request in accordance with the Law on Access to Information
B&H. Due to these circumstances, a very small sample of court judgments formed the subject
of the analysis, which does not allow for the drawing of relevant conclusions on the quantity and
quality of judicial decisions.
Enforcement agents do not have any competencies in the processes of the cross-border
recognition of foreign judicial decisions. Only judges are entitled to deal with the procedure. The
situation regarding enforcement procedure is almost the same. The courts decide whether a
motion for enforcement on the basis of a foreign title will be granted; the enforcement procedure
that follows does not deviate from the enforcement procedure in any other matter. Enforcement
agents play a minor role within the enforcement procedure in general. Their position is not precisely
Enforcement agents are court employees in B&H; they are underpaid and do not have any career

does not include any knowledge or skills in enforcement law. Upon recruitment, the enforcement
agents do not receive any specialised training. All these factors have an impact on the capacity
of enforcement agents in general.
There are two judicial and prosecutorial training centres in B&H, organised at entity level. The
judges nominated in BDB&H can attend seminars in the Republic Srpska or the Federation
of B&H. The judges are obliged to attend a certain number of the trainings yearly. The two
Centres cooperate well and often organise joint trainings. Providing their capacities allow for it,
the Centres may organise trainings for those persons who are not mandatorily involved in the
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Regarding the economic and political aspects of the implementation of the HCCH 2019 Judgments
Convention, the ongoing internationalisation is not accompanied by adequate measures. The
most important trade partners of B&H are member states of the EU, but the law which facilitates
legal cooperation within the EU does not apply to the relationships with B&H as a non-member
might be problematic as once B&H becomes a member state, EU regulations will immediately
become binding for B&H. However, duties arising out of the Stabilisation and Association
Agreement stipulate that contracting states have to undertake measures to harmonise their
international law as a convenient alternative. Unfortunately, after independence and the end
of the war, B&H has negotiated and become a member to only a small number of international
multilateral conventions and thereby failed to become a party to many HCCH conventions.
The importance of art.5 of the Convention frames it as the central part of the Convention. However,

the jurisdictional criteria that are accepted under the Convention for recognition and enforcement
of judgments in the requested state. The provisions of PIL which regulate international jurisdiction
do not comply with the jurisdictional criteria of the Convention. Firstly, the general and dominant
jurisdiction criterion in PIL, which is connected to the defendant, does not correspond to the
same criterion of the Convention, since PIL relies on domicile and alternatively on residence, and
the Convention on habitual residence. Habitual residence, which has become one of the most
important connecting factors for determination of applicable laws as well as jurisdiction in modern
private international law, is not recognised by the PIL.
The habitual residence of the defendant is not a single jurisdictional criterion in the Convention.
The Convention recognises three groups of jurisdictional criteria–besides habitual residence–as
a connection with the defendant. These criteria are based on consent and connection between
the claim and the state of origin. The same criteria can be found in the PIL but there is a lack of
convergence in the number, scope, and content of the criteria.

PIL is partially in line with the Convention regarding tacit prorogation. Like the Convention, the
PIL does not mention the term implied consent or prorogation. On the other hand, the PIL, unlike

this type of education has mostly been omitted until now.
An analysis of the annual reports of the Centre in FB&H and its program for 2020 and 2021 has
demonstrated that there are no standard trainings, which are held regularly every year in private
international law. The picture is rather haphazard as the titles and rhythm of the trainings held
demonstrate. It can be concluded that, as a rule (with minimal deviation),around 20 trainings in civil
of the total number of the trainings). The data leads to the conclusion that, in general, civil matters
and especially enforcement and non-contentious proceedings are not satisfactorily represented
in the continuous training of judges. An analysis of the presented topics demonstrates that crossborder recognition and enforcement, which should be taught within the training in civil enforcement

HCCH Conventions, one from 2019 and one from 2005. For a state such as B&H, which is not a
party to the 2005 Hague Choice of Court Convention, this 2019 Convention provision is not really
useful as it cannot act as a starting point in the regulation of this issue.

the opposite approach. The Convention stipulates jurisdictional criteria or, better formulated,
is sought assesses the judgment rendered in the state of origin. The PIL, on the other hand,
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provides for direct jurisdiction – the court should decide whether it is competent to adjudicate in
cross-border matters under national law or an international agreement if applicable.
Furthermore, the list of jurisdictional criteria related to the connection between the claim and the
the following issues: non-contractual obligations, proprietary claims when the property of the
defendant or selected assets are located in B&H, the claims of a foreigner for obligations to be

The analysis of the procedure for recognition and enforcement of foreign judicial decisions in
Judgments Convention.
The main determination of the material scope of application is given in art.1 of the Convention,
which stipulates that the Convention shall apply to the recognition and enforcement of judgments
in civil or commercial matters in the contracting state of a judgment given by the court of another
contracting state. National legal sources (e.g., PIL) have a broader scope of application, providing
for cross-border recognition and enforcement in matters of the status and legal capacity of natural
persons, maintenance obligations as well as other family law matters, including matrimonial
property regimes and other rights or obligations arising out of marriage or similar relationships,
and in wills and succession matters. In addition, the PIL includes privacy rights and intellectual
of the Convention was compared with those in the PIL. There is no congruence between the
Convention and PIL in this part. The provisions of the PIL are applicable toa greater number of
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administrative documents and notarial documents cannot be considered as judgments, meaning
that they are left out of the scope of the Convention. This issue is not resolved in the PIL either
and is lively discussed in the doctrine.
Regarding the procedure for recognition and enforcement of foreign judicial decisions, the
procedure with some minor limitations. As B&H is (still) not a contracting state, these limitations
are not applicable. The procedure for recognition and enforcement of foreign judicial decisions
is barely regulated in the PIL. Only one article of the PIL is dedicated to this issue (art. 101).
of the judgment. The PIL lists a set of grounds that will result in the refusal of recognition (or
enforcement).
There are no special provisions for the enforcement of foreign enforcement titles. The enforcement
procedure is always the same regardless of whether it is based on a foreign title or domestic title.
The B&H enforcement law provides for only one type of enforcement procedure: enforcement
creditor has designated as the subject for enforcement, and not on the kind of the enforcement
title (foreign or domestic).
There are no particularities in the procedure if the court decides on recognition as a main or
as a preliminary question. The role of enforcement agents is very restricted here: they are
predominately involved in the enforcement procedure over movables.

1. Legal framework of the cross-border recognition and enforcement of
foreign judicial decisions
recognition rules depending on the type of foreign judicial decision. Each foreign judicial decision
refusal of recognition. The PIL does not only foresee the recognition and enforcement of foreign
judicial decisions but of other foreign titles, too.

1.1 Overview of legal provisions

competencies are divided between the State and its parts. The Constitution of B&H provides for
the presumption of competence in favour of the entities; the competencies of the State B&H are
private international law, cross-border recognition and enforcement as the competencies of the
State. This means that B&H does not have the direct authority to regulate the mentioned topics.
initiate the proceedings.
Art. 12 of the Convention prescribes a set of documents that the party seeking recognition and
enforcement needs to submit. Here the Convention and PIL do not completely converge. Like the
instituted the proceedings in case of a default judgment. The requirement - “any documents
the State of origin” is an apt solution. Such a formulation is very favourable and provides the
settlements are concerned, the Convention provides for rules which are appropriate for these
kinds of titles, which is not the case with the PIL. This constitutes a substantial legal gap in the
current law in B&H. The Convention has omitted to provide for rules for further enforcement

46

is non-contentious procedure (the procedure for recognition of foreign judicial decisions is by
nature a non-contentious procedure).71
as it may seem, the strict construction of the B&H Constitution implies the competence of entities
in this matter.72 However, the B&H Constitution allows for the transfer of entity competences
to the state (art. III para. 5 of the B&H Constitution). Furthermore, the adoption of private
international law legislation could rely on art. I para. 4 of the B&H Constitution (which sets forth
a “common” market with the four fundamental freedoms as in the EU).73 The subject matter of
71
prava Republike Srpske, pp. 54-56.
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mechanisms could be employed. An argument in favour of this solution is an analogy with the
a number of private international law issues although the treaties of the European Union do not
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by a domestic court.79 Therefore, the prototype of a foreign enforceable title is a foreign judicial
decision, whereas all other enforceable titles can be recognised since they are made equal to a
foreign judicial decision: a foreign court settlement,80 a decision by another national body which
is the equivalent to a judicial decision or court settlement in the country of its origin.81

74

State level:
The basic source of law for the recognition and enforcement of foreign enforceable titles in civil
of Other Countries in Certain Relations75
adopted into the legal order of both B&H entities and the District. Even though the bases for
76
for the purpose of this report, it is
only relevant that the same legal regulations are being applied in all of B&H.

arbitration awards. The PIL regulates in detail the preconditions for recognition and enforcement
of foreign judicial decisions (art. 87-96 PIL) and foreign arbitration awards (art. 91 and 100 PIL),
but not the preconditions for the enforcement of other foreign enforcement titles. The mentioned
titles are recognised and enforced by the analogous application of provisions pertaining to

The PIL regulates recognition and enforcement of all judicial and arbitration decisions in general
regulations on preconditions for recognition and enforcement of every individual enforceable title
would greatly facilitate both recognition and enforcement.82
of judicial decisions in status, family, and property-related matters, it clearly follows on from the
law in its entirety. Status and family-related matters, however, are not of interest for this report,
so the question is raised as to what the term “property relations” implies, i.e., whether this notion
encompasses both civil and commercial matters.
Obligations that follows a monistic system. Hence, the same rules apply to commercial contracts
regarding commercial contracts (art. 25 para.1 of the Law on Obligations). According to the
Law on Obligations, a contract is deemed to be commercial if both parties are tradesmen, and
In addition, the bilateral agreements on cross-border legal assistance which B&H concluded
inter alia, recognition and enforcement of
judgments in civil matters rendered in another state-signatory to the agreement, whereas civil
77

The PIL contains general rules for the enforcement of foreign enforceable titles regardless of
whether they concern status, family, or property-related matters, with some derogations when it
comes to family relations or status matters (see 6.1 below). This, however, is not the subject of
interest of the present project. This report is focused on the recognition of decisions in civil and
commercial matters.
Regulations on recognition and enforcement of foreign enforceable titles are primarily focused
on the enforcement of foreign judicial decisions.78 The basic principle is that a foreign judicial
decision is made equivalent to a domestic judicial decision if the former has been recognised

The PIL stipulates the priority of international legal sources over national sources (art. 3); this
provision should be included in the Constitution of B&H. Since its independence, B&H has been
quite active in entering into bilateral agreements concerning private international law. However,
member to over twenty bilateral treaties on legal assistance in civil matters, recognition and
relating to civil law, predominantly with the states in the region but also with other states such as
China or Turkey.83
If B&H becomes a member to the HCCH 2019 Convention, the question will arise which agreement
(bilateral or multilateral – CHCH Convention) has priority. Bilateral agreements concluded with the
inter alia, the recognition and enforcement
of foreign judicial decisions. There are two positions regarding the hierarchy of international
in accordance with the principle lex specialis derogat legi generali.84 According to the second
position, a bilateral agreement does not have to be seen as lex specialis as it may regulate the
same subject matter as a multilateral agreement, so the ruling principle should be lex posterior
derogat legi priori.85 Consensus on this issue has not been reached in B&H. However, the most
recent literature argues that bilateral and multilateral agreements are in the same hierarchical
position and that each case stipulates which of the two guiding principles on the hierarchy of legal
sources should be applied. (The mere fact that a bilateral agreement obliges two states does not
automatically mean it is lex specialis with respect to a multilateral agreement governing the same
subject matter –whether it is lex specialis or lex posterior should be determined in each case.)86
The fact that a bilateral agreement obliges a smaller number of states does not mean it overrides
a multilateral agreement.87
79 Art. 86 para. 1 PIL.
80 Art. 86 para. 2 PIL.
81 Art. 86 para. 3 PIL.

75

77 Thus, art. 24 of the Agreement between Bosnia and Herzegovina and the Republic of Macedonia on legal assistance in civil and criminal matters; art. 2
para. 2 of the Agreement between Bosnia and Herzegovina and the Republic of Slovenia on legal assistance in civil and criminal matters; art. 1 para. 2 of the
Agreement between Bosnia and Herzegovina and Serbia and Montenegro on legal assistance in civil and criminal matters; art. 2 para. 2 of the Agreement
between the Government of the Republic of Croatia, the Government of Bosnia and Herzegovina and the Government of the Federation B&H on legal assistance
in civil and criminal matters.
78
p. 83-84.
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lex specialis
privatno pravo, p. 31.
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foreign enforceable titles.
The PIL is only one national legal source that is unique for all parts of B&H. Other legal sources
District B&H.
Enforcement Procedure: Law on Enforcement Procedure FB&H,88 Law on Enforcement
90
Procedure of the Republic Srpska,89
Besides the PIL, these laws on enforcement procedure are relevant for this report. The Laws
on Enforcement Procedure only regulate enforcement of foreign judicial decisions.91 Actually, it
concerns a provision that does not constitute a novelty with regard to the PIL. On the contrary,
laws on enforcement procedure in B&H specify that decisions rendered by foreign courts may
be enforced if such decisions meet the requirements for recognition set forth under the law, or
enforcement procedure and PIL since the enforcement law provides only and strictly for the
possibility to decide on the enforcement of a foreign judicial decision by deciding on recognition
as a preliminary question. Other enforcement titles have not been considered.
Non-Contentious Procedure: The Law on Non-Contentious Procedure Federation B&H,92 Law
on Non-Contentious Procedure of Republic Srpska,93 Law on Non-Contentious Procedure of
94

regulated by laws on non-contentious procedure or any other laws, and the second part which

Laws which regulate civil procedure: Law on Civil Procedure of Federation B&H,101 Law
103
on Civil Procedure of Republic Srpska,102
are
relevant here since the rules of litigious procedure are applied to non-contentious procedure if a
certain issue is not regulated under the non-contentious procedure. These laws are also relevant
since they contain provisions on the service of documents abroad.

1.2 Assessment of the legal framework
of Other Countries in Certain Relations was deemed a modern instrument with a profound
reputation in comparative law.104 In the almost four decades since its adoption, comparative
law produced a number of substantial changes in private international law. Many new laws and
instruments regarding the material and procedural private international law have been adopted.105
B&H was not a part of this process,106 which means that the PIL is outdated and should be
reformed. Unfortunately, the reform of the private international law is not in the focus of interest
comparative law in general in the past decades. The ongoing failure of reform can also be seen
Agreement, since the introduction of standards of EU private international law in B&H legislation
is being postponed.107

or a procedure of approval of marriage for underage individuals). The procedure for recognition
framework of B&H, private international law reform is not on the agenda of the legislator at state
procedure.
Notary public law: Law on Notaries of Federation B&H,95 Law on Notaries of Republic Srpska,96
97
The laws which regulate notary services are relevant

limitations and the lack of political will maintain status quo. One of the alternative ways could be
conventions adopted in the framework of the HCCH on Private International Law.108

further provisions on foreign notarial deeds and reciprocity, it could be concluded that assumed
factual reciprocity is required. The provisions of the Laws on Notaries cannot be taken separately
and without connection to the general regulations of the PIL or international agreements. It means
Laws which regulate court organisation: Law on Courts of Federation B&H,98 Law on Courts
100
of Republic Srpska,99
These laws are relevant for this
report since they determine which courts are competent for recognition and enforcement of

The procedure for recognition of foreign judicial decisions is barely regulated as a non-contentious
procedure, which could not be positively assessed.
The lack of harmonisation between the Laws on Enforcement Procedure and PIL should be
seen as problematic. The Laws on Enforcement Procedure only refer to enforcement of foreign
judicial decisions, while the PIL allows for enforcement of foreign judicial decisions, foreign
court settlements, foreign decisions equalised with court decisions in the given country, as well
the laws on enforcement procedure encompass a narrower scope of foreign enforceable titles
than the PIL.109 Does narrowing down the foreign enforceable titles in the laws on enforcement

91 Art. 19 of the Law on Enforcement Procedure FB&H, Art. 19 of the Law on Enforcement Procedure RS, Art. 18 of the Law on Enforcement Procedure of the
BD B&H.
93
94

105 The new law was adopted in Slovenia in 1999, Bulgaria in 2005, North Macedonia in 2007 with amendments in 2010, and then a completely new law in
2020, Albania in 2011, Romania in 2011, Poland in 2011, Czech Republic in 2012, Montenegro in 2014, Hungary and Croatia 2017.
106 Instead of many others: Jessel-Holst, The Reform of Private International Law Acts in South East Europe, with particular Regard to the West Balkan Region,
p. 139.

96

50

51

Cross-border Recognition and Enforcement of Foreign Judicial Decisions in South East Europe and Perspectives of HCCH 2019 Judgments Convention

Such an interpretation could not be advocated. This rather awkward legal provision of the Laws
on Enforcement Procedure should be interpreted systematically in connection with the PIL
provisions as foreign judicial decision is a generic notion for all the foreign enforceable titles
enumerated in the PIL. The PIL refers to judicial decisions and other titles considered as judicial
decisions (art. 86 PIL).
If B&H becomes an EU member, a number of regulations on private international law would be
directly applicable. There are no obstacles, and it is even favourable for B&H to harmonise its
private international law with the EU now. This has already been done by Montenegro,110 North
Macedonia,111 Serbia (which is in the late phase of the adoption of the new law),112 and other
states of the Western Balkans.113 However, there are no legislative projects on this issue in B&H
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Cantonal courts in the Federation, and District courts in Republic Srpska). They are entitled to
decide on the recognition of foreign judicial decisions in civil and commercial matters, and foreign
arbitration awards.115 In both entities, the Supreme Courts are competent to decide in appeal
proceedings.
instance (municipal court) and only one court of second instance (Appellate court). For these
reasons, i.e., in order to guarantee a two-instance procedure, the municipal court is competent
the Law on Courts of BDB&H, but this conclusion can be drawn on the basis of legal provisions
whereby the municipal court conducts and decides in non-contentious proceedings,116 and where
proceedings recognising foreign titles are considered non-contentious proceedings. In addition,
assistance,117 and these two legal provisions allow the aforementioned conclusion.

2. Institutional framework for the cross-border recognition and enforcement
of foreign judicial decisions
2.1. Overview of legal provisions determining stakeholders in the crossborder recognition and enforcement of foreign judicial decisions
In accordance with the B&H Constitution and relevant legislation, both cross-border recognition
and enforcement are procedures allocated to the courts. Since the parties are usually represented
in proceedings before the courts by lawyers, they can also be assessed as important stakeholders
in this area. The Ministry of Justice of B&H plays an important role in negotiating and signing both
bilateral and multilateral international agreements.
The legal set-up of the institutional framework for cross-border recognition and enforcement
per sein B&H: “the big players” are the
of the Ministry of Justice B&H, all other stakeholders “play” at entity or District level. The court
B&H which has appellate or cassation jurisdiction.114 For this reason, jurisprudence regarding

cases, special departments are in charge of enforcement and are specialised for this task, while
there is no special department in the second instance court for the recognition of foreign judicial
decisions.
The aforementioned demonstrates that the procedures for recognition and enforcement of
procedures could be merged if the enforcement court decides on recognition as a preliminary

2.2.2. Administrative institutions (Ministry of Justice, Central Authorities,
etc.)
The Ministry of Justice of Bosnia and Herzegovina was established in 2003, in accordance with
the Law on Ministries and Other Administrative Bodies of B&H.118 The scope of its responsibility
encompasses inter alia international and inter-entity judicial cooperation (mutual legal assistance
and contacts with international tribunals, drafting of relevant legislation connected to international
and inter-entity judicial cooperation, ensuring that the legislation of B&H and its implementation
on all organisational levels in B&H complies with the obligations of B&H deriving from international
agreements. Additionally, this Ministry is authorised to cooperate both with the Ministry of Foreign

is no mechanism for unifying judicial practice in this matter.

2.2. Stakeholders putting the cross-border recognition and enforcement of
foreign judicial decisions into practice

the HCCH 2019 Judgment Convention.

2.2.1. Courts

Parties in non-contentious procedures are not obliged to be represented by an attorney.
Nevertheless, parties are typically represented by an attorney in procedures for recognition and
enforcement of foreign judicial decisions, especially if the applicant is a natural or legal person who

In all three parts of B&H the courts play the main role in cross-border recognition and enforcement
of foreign judicial decisions. The Laws on Courts have provisions on organisation, competence
and functioning of the courts. In the Federation B&H and Republic Srpska, the recognition of
foreign judicial decisions is within the competence of the courts of second instance (these are
und Vollstreckung ausländischer Mobiliarsicherheiten in Südosteuropa, p. 257-282.

113 Jessel-Holst, The Reform of Private International Law Acts in South East Europe, with particular Regard to the West Balkan Region, p. 134.
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2.2.3. Legal Practitioners (Lawyers, Legal representative, etc.)

often the case when foreign natural or juridical persons are seeking recognition and enforcement
in B&H. For higher quality court proceedings on recognition and enforcement of foreign judicial
important. While the judges are obliged to take part in obligatory education organised by Centres
for the education of judges and prosecutors (s. 3.4.), attorneys are not, which brings certain
115 Art. 28 para. 3(e) of the Law on Courts of FB&H; art. 31 para. 3(d) of the Law on Courts of RS.
116 Art. 21 para. 3 of the Law on Courts of BDB&H.
117 Art. 21 para. 4(f) of the Law on Courts of BDB&H.
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3. The role of courts and enforcement agents in cross-border recognition
and enforcement of foreign judicial decisions
2.2.4. Enforcement agents
Enforcement agents in B&H are judicial employees with very limited competencies in the
enforcement procedure and no competencies in the recognition procedure. When they are active
in the enforcement procedure, they have the same rights and duties irrespective of enforcement
titles (foreign or domestic enforcement titles). More about the status of the enforcement agent
see in 3.3. below.

3.1. Capacities of courts in regard to cross-border recognition of foreign
judicial decisions

2.2.5 Other relevant stakeholders
should be considered relevant stakeholders. The role of the Centres for the education of judges
and prosecutors will be discussed in more detail in section 3.4.
adequate curricula for a solid basic education in international private law (and enforcement
law). Recognition and enforcement of foreign judicial decisions is a standard part of curricula in
private international law and is generally taught in the last semester of studies. Recognition and
enforcement of foreign judicial decisions is seldom the subject of legal clinic education, which

advocates for specialisation.119 In Republic Srpska, specialized commercial courts have been
established.
Within the courts there are departments for criminal, civil, and administrative law; enforcement and
non-contentious procedure are often included in the civil law department. The distribution of cases
within the courts is carried out automatically based on the System for Automatic Management of
Cases (hereafter: CMS). The CMS mirrors the previously mentioned internal organisation of the

2.3. Mapping the cooperation among stakeholders

non-contentious procedure. The CMS System automatically and randomly allocates the case to
the judge of a certain court department. In the Federation B&H and Republic Srpska, the courts
of second instance are competent to decide on the recognition of a foreign judicial decision,
but there is no specialised department for this matter; the civil law departments decide on the
broad scope of civil matters including recognition of foreign court decisions. It is quite possible
that in the internal organisation of a certain court, one or several judges are predominantly or

As we testify to ongoing internationalisation of legal relationships and the growing of international
trade, these processes require a better understanding of the domestic legal system and its
suitability to tackle legal problems with an international element. It is important to approach this
problem systematically. Cooperation among stakeholders is vital in this process. An increase
in the quality of legal services provided by legal practitioners and the rulings made by the
courts in B&H depends on their education. In this phase, a strong education is necessary.
Centres that provide education for judges and prosecutors could develop an agenda with a
focus on private international law. As mentioned above, a very important role should be played
by academia, as the university teachers in B&H are well equipped with knowledge on private

An analysis of the available court decisions on recognition of foreign judicial decision is given in
section 3.2. A small sample (a small number of judgments) was analysed, and it is not possible to
draw relevant conclusions but rather to get an impression or indices on the quantity and quality of
judgments on cross-border recognition of foreign judicial decisions. Here it is necessary to note
that the courts are overburdened, that they have (especially in bigger towns) an immense work

recent developments in private international law, cooperation with their educational bodies and
practitioners could be very useful.
District B&H, a de facto
practitioners and judges around the state could be organised within the purview of many projects
providing support for the B&H judiciary. The governing governmental institutions, the Ministry of
process of negotiation and accession to international instruments.

3.2. Quantity and quality of judgments regarding cross-border recognition
of foreign judicial decisions
Unfortunately, it is not possible to research the judicial practice in a systematic manner in B&H.
First, the courts do not systematically publish their judgments and they are not accessible on
the respective websites. To get an insight into the practices of a certain court, it is necessary to
submit a request in accordance with the Law on Access to Information of B&H. If the competent
court grants this request, it delivers anonymised decisions due to requests for data protection. In
the same way, the request could be directed to the High Judicial and Prosecutorial Council B&H
(HJPC).

119
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Management of Cases) related to recognition and enforcement of the foreign judicial decisions
in civil and commercial matters.120
of foreign judicial decisions” is not an allowed search criterion in the search engine.121 The HJPC
is generally very supportive and helpful, but if the data systematisation does not comply with
the search criterion, no relevant data can be provided by the HJPC. For these reasons, it is not

or de facto reciprocity);
-

In cases concerning the recognition of decisions from countries in the region where
bilateral agreements on judicial cooperation had been in force, the court simultaneously
invoked provisions of the PIL and the bilateral agreement. Bilateral agreements
liberal requirements than the PIL if they regulate the subject matter of recognition and

Requests for insight into decisions on cross-border recognition rendered by the respective courts
was submitted to the Cantonal courts Sarajevo, Tuzla, Zenica, Travnik, Mostar, and District
court Banja Luka. Having in mind that they are not in possession of systematically collected and
The Cantonal courts in Sarajevo and Zenica responded positively to the request and delivered
a certain number of cases. The Cantonal Court in Travnik granted the request but due to the
pandemic has not yet delivered its decisions. They will be delivered later. In addition, this court
does not conduct this procedure free of charge. The request was discussed with the presidents
of the Cantonal courts in Zenica and Travnik and with the president of the Civil Law Department
of the Cantonal Court in Sarajevo. The same problem, which occurred in the communication with
the relevant keywords.
on recognition of foreign judicial decisions.122 Seventeen court decisions were delivered upon
request for purposes of this research.
than 800 decisions on the recognition of foreign judicial decisions.123 Twenty-four court decisions
were delivered upon request for purposes of this research. The discussion with the President
decisions were rendered in family-related cases (divorces, children, i.e., family maintenance). A
small group of judgments deals with civil and commercial cases.
The court decisions into which insight was given can be positively assessed:
-

The courts were consequently focused on the formal requirements for recognition and
revision au fond;
Once, the court refused to recognise a decision on real estate issued by an Austrian
international jurisdiction;

mean that the court should invoke both sources of law. If the same subject matter is
regulated by the PIL and the bilateral agreement, preference should be given to the latter
since it is an international source of law (art. 3 PIL).
the cases are not discussed in the relevant measure or disseminated through the trainings of
judges organised by entity judicial and prosecutorial training Centres. Subsequently, the judges
are probably not well informed of the relevant interpretations of legal provisions made by entity
matters” to be successfully used as a search criterion, the judges cannot access the relevant
judgments through CMS System.
In conclusion: too few cases have been analysed to allow for the drawing of relevant conclusions
conducting a direct search of case law.

3.3 Capacities of enforcement agents in regard to cross-border recognition
of foreign judicial decisions
Enforcement agents do not have any competencies in the procedures for cross-border recognition
of foreign judicial decisions. Only judges are entitled to deal with the issue. The situation vis-àvis the enforcement procedure is almost the same. In the enforcement procedure, the judges
are the ones who decide and conduct the enforcement procedure, while enforcement agents
is not rendered, but the interested person directly seeks enforcement, it is possible to decide
the competence of the judges and not of enforcement agents. After the court has decided on
recognition as the main question, or after the judge in charge of enforcement has decided on
a motion for enforcement based on a foreign judicial decision and recognition as a preliminary
question and rendered an enforcement order, the enforcement procedure which follows does not
deviate from the enforcement procedure in any other matter.

-

The courts correctly list the relevant requirements in all cases, but they merely reproduce

-

As a rule, they simply state that the foreign decision is not in violation of the B&H
Constitution (which was not disputable in any case);

-

In the cases where the court investigated whether the prescribed requirements were

For these reasons, it is not possible to speak about the capacities of enforcement agents in
regard to cross-border recognition or enforcement of foreign judicial decisions but only about
their capacity to act within enforcement procedure in general.

were rendered in the countries in the region where bilateral agreements on judicial
cooperation, concluded between respective state and B&H, had been in force. The

A huge number
of unsolved enforcement cases demonstrate that this goal has not to be reached.125 One of
124

states concluded a bilateral agreement. It is indisputable that in these cases diplomatic
120 The request should be answered by the President of HJPC in line with the Law on Data Access of B&H
122 The order of the Cantonal Court Zenica 004-0-SUSpi-21-000017 of 09.04.2021.
123 The order of the Cantonal court Zenica 004-0-SUSpi-21-000017 of 09.04.2021.
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enforcement cases in B&H is ca. 1.8 million, out of which, according to the annual High Judicial and Prosecutorial Council of B&H for 2017, they were allocated
among the largest courts in B&H as follows: Basic Court in Banja Luka – 50,549; Municipal Court in Sarajevo – 900,324; Municipal Court in Zenica – 113,386;
the last two years.

57

Cross-border Recognition and Enforcement of Foreign Judicial Decisions in South East Europe and Perspectives of HCCH 2019 Judgments Convention

the reasons for this situation is the inadequate position of enforcement agents, which is very
critically assessed in literature. Enforcement agents are court employees in B&H. A study on
civil enforcement in the Western Balkans, partly focused on B&H, has stated that enforcement
agents are underpaid and do not have any career perspectives in the system.126 The situation

by each court. There is no specialised admission test; future enforcement agents have only to
in enforcement law.127 Upon recruitment, enforcement agents do not receive any specialised
training (section 3.4. below).
These facts are a clear answer about the capacities of enforcement agents in B&H within both
the enforcement procedure in general and enforcement based on recognised foreign judicial
decisions.

3.4 Recognition and enforcement of foreign judicial decisions within
educational programs of Judicial Training Academy
There are two judicial and prosecutorial training centres in B&H organised at entity level:
The Judicial and Prosecutorial Training Centre of Federation B&H (hereafter: CEST FB&H),
established by the Law on the Judicial and Prosecutorial Training Centre of Federation B&H128
and the Judicial and Prosecutorial Training Centre of Republic Srpska (hereafter: CEST RS),
established by the Law on the Judicial and Prosecutorial Training Centre of Republic Srpska129.
changes were enacted. The judges nominated in BDB&H can attend seminars in Republic
Srpska or Federation of B&H. These two Centres have established a good cooperation and often
organise joint trainings.
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target practicing judges. If the capacities allow, the Centres are allowed to organise trainings for
are involved in enforcement proceedings. There is, however, no data that such trainings were
organised in Federation B&H in the period 2013-2017 (the reports for these years were published
on the website of the CEST FB&H).133
trainings are organised for judges and prosecutors dealing with juvenile matters.134 Doctrine has
judges135
law topic in general, which also encompasses education on cross-border recognition and
enforcement.
According to the data received from the Judicial Academy of Federation B&H in the last 10 years
(2009-2019), eight trainings were dedicated to cross-border recognition and enforcement in civil
matters. At the moment of drafting this report, the report for 2020 was not completed, and that for
2021 is in progress. For these reasons, the training programs for these two years were analysed
and not the reports.
The following trainings were held in Federation B&H from 2009 to 2019: “Enforcement of
claims” (2012), “Cross-border enforcement” (2013), “International cooperation in family, civil and
commercial cases” (2013), “International cooperation in civil law matters” (2015), “Cross-border
enforcement” (2016), “International private law in the judicial practice” (2016), and “Inheritance
proceeding with a foreign element” (2019).136 The review of the education planned for 2020 and
and enforcement of the foreign arbitral awards and within a two-day seminar devoted to child
maintenance and organised by both Centres, one of the topics was recognition and enforcement
of foreign child maintenance requests). 137 In 2021, only trainings on the subject of the recognition
and enforcement of foreign arbitral awards have been planned.138

The Centres aim to provide continued education and advancement of the judiciary, striving to

Two seminars were organised and supported by foreign institutions (IRZ – German Foundation
for International Judicial Cooperation, Ministry of work of the Republic Slovenia). The sample is

and organise training under the auspices of the HJPC. The training should provide knowledge for
the interpretation and implementation of substantial and procedural legal acts, ethical standards,
information on recent developments in the sciences and jurisprudence as well as in comparative
law.130

be a reason for consideration in that direction. The seminar organised by the Slovenian Ministry
of Labour was dedicated to the enforcement of foreign alimony and child support claims. The
interview with the president of the Civil Department of the Cantonal Court Sarajevo suggests that
most of the recognition requests are related to family matters. It is very understandable since

Both laws provide identical provisions on the obligation of judges to participate in training. The
minimal request regarding participation in obligatory training is not determined by the law itself
but is determined for each year by the HJPC and Centres. HJPC determined that judges are
obliged to participate in three-day trainings (until 2014, four days of training were mandatory).131
The report for 2013 to 2017, published on the website of the CEST FB&H, demonstrates that of
obligation each year.132

almost overnight, many marriages and family relationships have acquired a foreign element.
These seminars were held by university professors teaching private international law, public
was co-organised and supported by international institutions.
and enforcement or even on private international law in general, have been further developed

or basic training, which targets judge recruits, and b) continuous training programs, which
126
the Western Balkan, p. 98.
127 Ibidem.

130 Art. 16 of the Law on Judicial and Prosecutorial Training Centre of FB&H, art. 16 of the Law on Judicial and Prosecutorial Training Centre of RS.

136 The date provided by the representative of the CEST FB&H.

132 In 2013, 88 judges did not participate in the mandatory education; in 2014, 61; in 2015, 88; in 2016, 115.
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year. The picture is rather haphazard as the titles and rhythm of the trainings held show. In
addition, from the annual reports for the years 2013 to 2017, which are available on the website
of the CEST FB&H,139 it can be said that as a rule (with minimal deviation) that around 20 trainings
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America, Russian Federation, the Czech Republic. The value of trade with the aforementioned
partners was 11,463,154,000 EUR in 2020 and 13,073,163 EUR in 2019.147

These data enable the conclusion that
in general, civil matters and especially enforcement and non-contentious proceedings are not
satisfactorily represented in the continuous training of the judges. The analysis of the presented
topics demonstrates that cross-border recognition and enforcement, which should be taught
within the training in civil enforcement and non-contentious matters, is more than unrepresented
140

With respect to FB&H, there is no statistical data on how many judges have participated in the
training related to cross-border recognition and enforcement but surely some of the numerous

Enforcement agents are not included in the obligatory education of the Centres, but the Centres
training for court enforcement agents was held,141 while in the Federation there has been no
special training for enforcement agents. On the Centre websites,142 Practical Guidelines for court
enforcement agents were published in 2011. It was published by the HJPC within the Support to
143
The Guidelines cannot be assessed
as very positive (they are very descriptive, poorly researched, the legal provisions have mainly
been reproduced without deeper analysis, etc.). The Guidelines also make no reference to crossborder recognition and enforcement.

4. Economic and political aspects in respect to the implementation of the
HCCH 2019 Judgments Convention
4.1 Main trading partners in terms of import and export

Source: Agency for Statistics of Bosnia and Herzegovina148

4.1.1 Import
The total value of imports in 2020 was 8,633,803,000 EUR. Developed countries account for
6,144,244,000 EUR, developing countries for 2,485,652,000 EUR and the undetermined amount
is 3,907,000 EUR.149 In the period January-March 2021, import amounted to around 2,4 billion
150

B&H is described as a “transitional economy” by the U.S. Foreign Commercial Service and U.S.
Department of State.144

The main import partners of Bosnia and Herzegovina in 2020 were:
o
o

Bank after the outbreak of COVID-19 suggests that the GDP of Bosnia and Herzegovina was
145

The statistics on the main trading partners used in this document are based on the publication
of the Foreign Investment Promotion Agency of Bosnia and Herzegovina.146 The information is
based on the research conducted by the Agency for Statistics of Bosnia and Herzegovina.
The main trading partners of Bosnia and Herzegovina are Germany, Serbia, Italy, Croatia,
Slovenia, Austria, China, Turkey, Poland, Hungary, France, Netherlands, United States of

o
o
o
o
o
o
o

rad-sudskih-izvritelja (30.04.2021). (29.04.2021).

o

151

147 Ibidem.
149 Ibidem.
150 BiH International Trade in Goods Statistics, January-March 2021,
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4.1.2 Export
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Gazette. Thereafter, it becomes an integral part of the legal system of B&H.
A great number of international treaties are in force in B&H by virtue of succession from former

4,309,722,000 EUR, developing countries for 1,059,268,000 EUR and the undetermined amount
is 7,395,000 EUR.152
153

functioning of the government and other institutions at state level that creates a gridlock. The
problem is a par excellence political one in nature. These circumstances are mirrored in the
fact that since the independence of the state in 1995, B&H has failed to become a contracting
Conference on Private International Law. For instance, it is not a contracting party of the Protocol
of 23 November 2007 on the Law Applicable to Maintenance Obligations, while most of the other

o
o

states. The same applies to the Convention of 5 July 2006 on the Law Applicable to Certain
Rights in Respect of Securities Held with an Intermediary, the Convention of 30 June 2005 on
Choice of Court Agreements, and the Convention of 19 October 1996 on Jurisdiction, Applicable
Law, Recognition, Enforcement, and Co-operation in Respect of Parental Responsibility and
Measures for the Protection of Children. On the other hand, B&H is a contracting party to the
Convention of 23 November 2007 on the International Recovery of Child Support and Other
Forms of Family Maintenance.

o
o
o
o
o
o
o
o

154

155

certain HCCC conventions or the EU has done so.156 The states which are not members (such
of HCCH conventions. It is, nevertheless, indisputable that the state has the authority to access
international conventions (provided that consultations with the entities have been conducted),
listed in the Constitution as a competence of the state is contestable. This bars the adoption of

Austria, Italy, Croatia, Slovenia, as the tables above demonstrate. However, the EU regulations
providing easily obtainable recognition and enforcement are not applicable in B&H. Therefore,
there are no instruments that would enable easier recognition and enforcement of foreign judicial
decisions between B&H and its main trading partners. This is a strong argument in favour of
accession to the HCH 2019 Convention and other Hague conventions or multilateral international
agreements, especially when the EU is a part thereof.

4.2 Political aspects in regards to the implementation of the HCCH 2019
Judgments Convention

157

of Foreign Judgments in Civil or Commercial Matters has just recently been put on the agenda
of the competent bodies.

4.2.1 Circumstances that can provide for your country to express
Convention

borne by the state government of Bosnia and Herzegovina. The Federation of B&H and RS as
entities may also enter into agreements with states and international organisations but only if
prior consent is provided by the Parliamentary Assembly, a legislative body at state level.
Thus, the main authority to accede to international treaties lies with the government at state level.
The interplay between the governmental bodies at state level is as follows: the Presidency has the
power to negotiate, denounce, and ratify international treaties, pursuant to art. V para. 3(d) of the
as prescribed in Art. IV para. 4(d) of the Constitution of B&H. Once all the aforementioned

As the HCCH 2019 Judgments Convention is not part of the legal system of Bosnia and
Herzegovina and its accession to the Convention is not envisaged or even discussed, it is hard
to make any claim in this respect until it is. There is also a lack of discussion on this issue by the

4.2.2 Circumstances that can provide for your country to express
declarations in accordance to Article 17, 18, 19 and 25 of the HCCH 2019
Judgments Convention
As the HCCH 2019 Judgments Convention is not part of the legal system of Bosnia and

153 B&H International Trade in Goods Statistics, January-March 2021,

62

63

Cross-border Recognition and Enforcement of Foreign Judicial Decisions in South East Europe and Perspectives of HCCH 2019 Judgments Convention

Herzegovina and its accession to the Convention is not envisaged or even discussed, it is hard
to make any claim in this respect until it is. There is also a lack of discussion on this issue by the

5. International jurisdiction and compatibility with the HCCH 2019
Judgments Convention

recognition.158
of Court Agreements of 2005 which is complementary to the HCCH 2019 Convention. The
importance of art. 5 of the Convention frames it as the central part of the Convention.159 The
160
The
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164

It can be said that the general and dominant jurisdiction criterion connected to the defendant
in the PIL does not correspond with the same criterion of the Convention, since PIL relies on
domicile and alternatively on residence, and the Convention on habitual residence.
The habitual residence of the defendant is not a single jurisdiction criterion in the Convention.
Besides habitual residence, the Convention recognises three groups of jurisdiction criteria as
connecting factors with the defendant: these are criteria based on consent and connections
between the claim and the state of origin.165 The same criteria could be found in the PIL but there
is a lack of convergence in the number, scope, and content of the criteria. See more in 5.2 and
5.3.

5.2 Prorogation of jurisdiction (expressively/tacitly, before or after the
commencement of the procedure)

and enforcement of a judgment in a requested State, and the second part is focused on the
jurisdictional criteria in relationships involving weaker parties (consumers, employees). The third
of PIL reform, B&H is resistant to the modern development of private international law which
means, inter alia, a strengthening of party autonomy in wider spheres of private international law.
connection between the state of the origin and the defendant (see 5.1), if there is an agreement
of origin (see 5.3).161

5.1 General international jurisdiction (domicile, habitual residence)
The domicile of the defendant is a criterion for determining general international jurisdiction. The
dominant approach of the PIL regarding general international jurisdiction is the domicile of the
defendant (art. 46).162
the defendant has domicile in B&H, or in the absence of domicile, residence in B&H.
Habitual residence, which has become one of the most important connecting factors for the
determination of the applicable law as well as jurisdiction,163 is not even mentioned in the PIL.
mentioned repeatedly in this report, as a consequence of the lack of modernisation of the private
international law of B&H. On the other hand, the Convention relies on the notion of “defendant”
criteria in the Convention.
This legal provision sets out the rules for determining the habitual residence of an entity or
person other than a natural person, alternatively stipulating the four criteria for determining
habitual residence. A legal person, an entity or person other than a natural person is deemed a
habitual resident in the state in which their statutory seat, central administration, principal place
of business is located or if they are incorporated or established in this state. In contrast, the
158 The reasons for the adoption of such convention are available at: van Loon,Towards a global Hague Convention on the Recognition and Enforcement of
Judgments in Civil or Commercial Matters, p. 16.
Report, p. 88.
160 Ibidem.
161 Stewart, The Hague Conference Adopts a New Convention on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters, p.
778.

First, prorogation is generally prohibited in family matters (art. 49 para. 3 in connection with
jurisdiction. Furthermore, even in non-family law matters and where the case does not concern
nationality of the parties. The parties can agree on jurisdiction of a court in B&H only if one of
them is a Bosnian and Herzegovinian citizen or has a seat in B&H. Vice versa, the parties can
agree on the jurisdiction of a foreign court only if one of them is a citizen or has a seat in the
respective foreign state.
The PIL has only one legal provision on this topic and it deals with the permissibility of the
prorogation agreement but not with formal requirements or the time of the agreement conclusion.
Only art. 50 stipulates that prorogation can be agreed upon tacitly and after the commencement
of the procedure. Namely, when the competence of the domestic court depends on the consent
defence without contesting the competence of the domestic court or enters into the proceedings
on the merits.

of the parties (art. 5 para. 1(m).
jurisdiction of the court of origin in the course of the proceedings in which the judgment was given.
of the fact that there is another HCCH Convention, complementary to the HCCH 2019 Convention,
namely Choice of Court Convention from 2005, which regulates ex ante prorogation.
Regarding tacit prorogation, art. 5 para. 1(f) of the Convention does not mention the terms
“prorogation,” “implied consent” or “submission.”166 It stipulates that a judgment is eligible for
recognition and enforcement if a) the defendant argued on the merits before the court of origin;
b) without contesting jurisdiction within the timeframe provided in the law of the state of origin,
164 Rumenov, The indirect jurisdiction of the 2019 Hague Convention on recognition and enforcement of foreign judgments in civil or commercial matters – Is

Recognition and Enforcement of Judgments in Civil or Commercial Matters, p. 23.
165 Ibidem, p. 17.
166 Rumenov, The indirect jurisdiction of the 2019 Hague Convention on recognition and enforcement of foreign judgments in civil or commercial matters – Is
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limitations.
succeeded under that law. Here, the Convention takes into account that procedural law in the
state of origin may be limiting, i.e., it sets a high threshold for contesting jurisdiction.167 The term
168

The PIL is partially in line with the Convention regarding tacit prorogation. Like the Convention,
the PIL does not mention the term implied consent or prorogation. The PIL, unlike the Convention,
accepts the concept of “submission.” Under the PIL, there is tacit prorogation if the defendant
submits a response to the claim (submission) and thereby contests jurisdiction. The Convention
requires the defendant to argue on the merits before the court of origin and contest jurisdiction,
considers arguing on the merits per se
does not refer to the condition for contesting jurisdiction in the state of origin. This solution is less

stipulating that the judgment which was given by a court designated in an agreement concluded
or documented in writing or by any other means of communication which renders information

probably the consequence of there being two complementary HCCH Conventions, the 2019 and
the 2005 on the choice of court. For a state such as B&H, which is not party to the 2005 Hague
Choice of Court Convention, this provision of the 2019 Convention is not really useful as it cannot
act as a starting point in the regulation of this issue.

5.3 In comparison to Article 5 of the HCCH 2019 Judgments Convention,
provide for the compatibility of the other jurisdictional criteria in the
Convention and in the national legal sources

Non-contractual obligations (art. 5 para. 1(j) of the Convention and art. 53 PIL). There is no
convergence regarding jurisdictional criteria. The Convention puts the act or omission causing
harm (death, physical injury, damage to or loss of tangible property) in the focus, not the
consequences of a harmful event (“irrespective of where that harm occurred”). The PIL, in
contrast, relies on the place where the harm occurred. If the harm occurred in B&H, the Bosnian
and Herzegovinian courts are entitled to adjudicate. The scope of application of art. 5 para. 1(j)
of the Convention is very limited since harm has to be manifested in death, physical injury, or
damage to an object. Art. 53 of the PIL does not provide for any limitations regarding the type of
contractual liability: permanent residence and subsidiary temporary residence. One should be
aware that many sources of harm are left out of the scope of the Convention (e.g., nuclear harm,
maritime pollution, etc – see 6.1.1).
Immovable property. The Convention has special rules for contractual obligations secured by
a right in rem in immovable property. A judgment made against a defendant on a contractual
obligation secured by a right in rem in immovable property located in the state of origin can be
recognised, if the contractual claim was brought against the same defendant together with a
claim regarding the right in rem (art. 5 para. 1(i)). PIL relies on immovable objects. While the
Convention can be interpreted in such a way that jurisdiction over contractual obligations could
be considered separately if the contractual claim was not brought together with the claim deriving
from the right in rem
in rem and certain contractual
obligations relating to immovable objects, the situs
relating to immovable property.170 The Convention stipulates that a judgment concerning a lease
of immovable property (tenancy) which was made by the court of the state in which the property
B&H.
Trust, art. 5 para. 1(k). The legal order in B&H is not familiar with the institution of trust, and there

It is not easy to make a comparison between the PIL and the Convention regarding the jurisdictional
criteria relying on the connection between the claim and the court of origin. The problem lies in
the Convention, PIL does not contain jurisdiction rules for such cases.
which the court of the state where recognition or enforcement is sought assesses the judgment
rendered in the state of origin.169 The PIL regulates direct jurisdiction – the court should decide
whether it is entitled to adjudicate in cross-border relationships under the national law or an
international agreement if applicable.

the following issues: non-contractual obligations, proprietary claims when the property of the
defendant or selected assets are located in B&H, the claims of a foreigner for the obligations to
be performed in B&H, ownership and other rights in rem in the immovable property or aircraft

Regarding contractual obligations as jurisdictional criteria as provided in art. 5 para. 1(g) of
the Convention, there is no convergence between the Convention and PIL. Namely, PIL does
not contain similar rules regarding jurisdiction relating to contractual obligation. Only when the
contractual obligation should be performed in B&H and the foreign natural or juridical person
operating a branch or agency in B&H is sought in B&H, is there a rule that the B&H court has
jurisdiction (art. 55 PIL). This could be understood as a combination of the jurisdictional criteria
provided in art. 5 para. 1(g) and art. 5 para. 1(d), but the provisions are not identical.
Direct jurisdiction in cases where the consumer sues the tradesman is provided not in PIL but in
the laws on civil procedure. They provide for the possibility of bringing a lawsuit before the court

in the PIL. For this reason, only a comparison of the overlapping issues is rendered, although
167 Ibidem.

jurisdictional criteria which rely on a connection between the claim and the court of origin.

Report, p. 160.
169 Rumenov, The indirect jurisdiction of the 2019 Hague Convention on recognition and enforcement of foreign judgments in civil or commercial matters – Is
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5.4 Exclusive jurisdiction

The national legal sources have to provide for recognition and enforcement of foreign judicial
decisions and other enforcement titles in all matters and not only in civil and commercial matters
and independently from the fact which country has issued an enforcement title (contracting state
or a third state). It is clear that for these reasons the national legal sources have a broader scope
of application.

disputes, maternal and paternal disputes, probate proceedings concerning succession when
immovables are part of the estate, but this not relevant for this report as these issues do not fall

The PIL as main legal source in the broad area of private law provides rules for the recognition
and enforcement of foreign judicial decision in statutory, family and proprietary relationships,
which means that the PIL has a broader scope of application than the Convention. Art. 2 of the

court in B&H (art. 89 para. 1 PIL).

and PIL do not converge. Unlike the Convention, PIL regulates recognition and enforcement not

Contrary to the PIL, in the provisions on the grounds for refusal of recognition and enforcement
Only art. 5 of the Convention stipulates that a judgment that ruled on rights in rem in immovable
property shall be recognised and enforced if and only if the property is situated in the state of
matter of rights in rem in immovable property. There is a convergence of the Convention and
PIL on this issue, although the general concept of the Convention, which does not regulate

the status and legal capacity of natural person issues, maintenance obligations as well as other
family law matters, including matrimonial property regimes and other rights or obligations arising
out of marriage or similar relationships and in wills and succession matters. In addition, the PIL
application of the Convention (art. 2 para. 1 (a-d), (l), (m)).

Art. 5 of the Convention sets out the minimum standards for recognition and enforcement. In
173

concerning certain types of legal relationships (consumer contracts, tenancy, contracts of
employment).171
para. 1 of the Convention provides for a possibility of concurrent jurisdiction of more than one

The PIL, just like the Convention, does not provide for enforcement of revenue claims, customs,
or administrative matters (art. 1 para. 2 of the Convention).
regulations of both the Convention and PIL. International insolvency is subject to the regulation of
174

registration of immovable property by the court of the State where the property is situated.
Therefore, art. 5 para. 3 operates as a middle ground between concurring jurisdiction guaranteed
172

6. Procedure for recognition and enforcement of foreign judicial decisions
and compatibility with the HCCH 2019 Judgments Convention
6.1 Material scope of application
6.1.1 In comparison to Article 1 and 2 of the HCCH 2019 Judgments
Convention, provide for the compatibility of the material scope of application
for the recognition and enforcement of foreign judicial decisions in the
Convention and in the national legal sources
The main determination of the material scope of application is given in art. 1 of the Convention,
which stipulates that the Convention shall apply to the recognition and enforcement of judgments
in civil or commercial matters in one contracting state of a judgment given by a court of another
contracting state. The material scope of application for recognition and enforcement of foreign
judicial decisions in the Convention and the national legal sources are not fully comparable.

and they contain some jurisdiction rules
for the damages caused in air transportation (art. 49, 77). The PIL will apply to all issues which
are not regulated by this Law.
175

The Convention on the Contract for the International Carriage of Goods by Road is in force in
B&H by virtue of succession.176 It contains some private international law rules on contracts for
the carriage of goods by road in vehicles for reward, but there are no provisions on international
jurisdiction, so one can conclude that the general jurisdiction rules of the PIL apply here.
Transboundary marine pollution, marine pollution in areas beyond national jurisdiction, shipsource
marine pollution, limitation of liability for maritime claims (art. 2 para 1(g), are covered either
jurisdiction rules of PIL will be applied.
The civil liability for nuclear damages is subject to the regulation of the Law on liability for nuclear
173 If a foreign decision concerns the status of a domestic citizen, the foreign decision will be recognised if the foreign law does not deviate from the domestic
the Constitution of Bosnia and Herzegovina, and the requirement of reciprocity. If a foreign decision concerns the status of the citizen of a third state, it will be

171 Stewart, The Hague Conference Adopts a New Convention on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters, p.
778.
172 Rumenov, The indirect jurisdiction of the 2019 Hague Convention on recognition and enforcement of foreign judgments in civil or commercial matters – Is
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harm.177 This law is aligned with the Vienna Convention on Civil Liability for Nuclear Harm from
1963178 and contains some rules on private international law issues, precisely on the applicable
jurisdiction if the nuclear incident or harm occurred on its territory. If it is not certain whether the
nuclear incident occurred on the territory of B&H, jurisdiction to determine damages is born by
the court of the state where the nuclear plant is located (art. XI of the Vienna Convention, art. 10
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If a matter to which the Convention does not apply arises as a preliminary question by way of

grounds for non-application of the Convention is very long and is not congruent with the list in the
PIL which is very limited. The Provisions of the PIL are applicable to a greater number of issues

PIL; here the Convention and PIL comply.
Regarding the jurisdiction rules which concern the validity, nullity, or dissolution of legal persons
or associations of natural or legal persons, and the validity of decisions of their organs (art. 2
para. 1(i)), as well as the validity of entries in public registers (art. 2 para. 1(j)), it can be said that

6.2 Types of foreign judicial decisions that are recognized and enforced
(e.g. positive-negative decisions, interim measures)

of application.
The Laws on Defamation on the level of entities have been enacted. The FB&H Law on Protection
from Defamation179 and the RS Law on Protection from Defamation180 contain provisions
international jurisdiction or on cross-border recognition or enforcement. Unlike the Convention,
the issue of cross-border defamation is subject to the general jurisdiction rules of PIL.

jurisdiction rules apply.
The Law on Competition of B&H181 does not provide for private international law rules in crossThe same applies to sovereign debt restructuring through unilateral State measures.
Unlike the Convention, which does not apply to arbitration and related proceedings, the PIL
regulates this issue. Special requirements for the recognition and enforcement of arbitration
Convention on the Recognition and Enforcement of Foreign Arbitral Awards. The provisions of

the award is relied upon. Furthermore, recognition and enforcement of the award may be refused
due to the same list of reasons, such as the lack of arbitrability of a particular subject matter,
public policy, etc. If the competent authority decides to adjourn the decision on enforcement, it
may require suitable security from the party seeking it.
Furthermore, the judgments in cases where a state, a government, governmental agency, or
in a certain proceeding. There is no direct provision that regulates this issue, but in B&H there is
no doubt that if the state, the government, the governmental agency, or similar person are parties
in private relationships, they have the same status as any other legal or natural person.182 Here
the Convention and PIL go in the same direction.

for the refusal of recognition.
The PIL does not envisage only recognition and enforcement of foreign judicial decisions but of
other foreign titles, too. The PIL equalises foreign court settlements with foreign court decisions;
foreign court settlements can be recognised as well. The decisions of other state bodies in family,
if they are equated with court decisions and court settlements in the state of origin. The doctrine
has discussed whether enforceable foreign notarial acts can be enforced in B&H.183
The recognition and enforcement of interim measures is a problematic issue both in the doctrine
and in court practice. The PIL does not contain any provisions on this particular point. In order to
avoid problems in practice, it would be necessary to regulate this issue. Unfortunately, the bilateral
not judgments, meaning that they will not be recognised and enforced under this instrument.184
Although there is no a clear provision in the PIL, the results are the same: since the interim
enforcement.
court, whatever that decision may be called, including a decree or order, and a determination of
the determination relates to a decision on the merits which may be recognised or enforced under
this Convention.” In order to be in line with the previous work of the HCCH, especially with the
HCCH 2005 Choice of Court Convention, the Convention provides a two-part test to determine
which decision is deemed a judgment: “the judgment must be (i) “a decision on the merits” and
185
The approach of the Convention means that a procedural decision
which does not concern the merits and where the court does not dispose of the claim are not
within the purview of this Convention. Court decisions within the purview of Convention are
those concerning money and non-money judgments, judgments given by default and judgments
in collective actions. The second part of the test requires the decision to be made by a court.
respect to the scope of this term.186
primjeru Slovenije, p. 157.
184 See: Garcimartín and Saumier, Convention of 2 July 2019 on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters 185 Ibidem.

independent of who is the owner (art. 3 para. 2 of Law on Property Rights FB&H, art. 3 para. 2 of Law on Property Rights RS).
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that a decision of another body which is recognised in the state of adoption as a judgment can
be recognised as judgment by the B&H courts. Thus, the PIL does not require a judgment to
necessarily be a decision rendered by a court.
The court settlements are also equalised with judgments and can be recognised under PIL (for
more see 1.1). Similar to the PIL, certain Court settlements are treated as judgments, as provided
for in art. 11 of the Convention.

6.3 Commencement of the procedure (as a main or as a preliminary
question)
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all analysed judgments (see 3.2) demonstrate that the courts request the production of such
documents.

(art. 87 PIL). When the authorised party applies for enforcement, it should submit the judgment
with the enforceability clause issued in accordance with the law of the state of origin (art. 96 PIL).
Art. 12 of the Convention prescribes a set of documents that the party seeking recognition and
enforcement needs to produce. It lists the following:
o
o

regarding territorial jurisdiction. For the procedure for the recognition of foreign judicial decisions
as a main question, the PIL determines the territorial jurisdiction: the court where the enforcement
should be sought has the competence to decide on it. The ratione materiae jurisdiction is

o

establishing that the document which instituted the proceedings, or an equivalent document

is enforceable in the State of origin.

(see 1.1 and 2.2.1). But, if the recognition of a foreign judicial decision was not subject to the
recognition procedure, and enforcement has been sought, the court, where the enforcement is

which instituted the proceedings in the case of a default judgment. The third requirement -

proceeding only (art. 101 para. 5).

is enforceable in the State of origin” is an apt solution. Such a formulation is very favourable

A solution regarding the ruling on a preliminary question contained in art. 8 of the Convention

pre-empting the domestic courts from requiring the submission of documents that might be
from the State of origin.

procedure for recognition of foreign judicial decisions. The PIL only refers to cases related to
personal status, determining that any party with legal interest may initiate a procedure (art. 101
para. 6 PIL). The doctrine does not dispute that this rule should be applied in all other cases,
therefore in civil and commercial matters, and that a procedure may be initiated by the persons
for whom the judgment in question has a legal meaning.187 It is a prevailing interpretation in
jurisprudence that in civil and commercial matters, the authorised persons are the parties in the
procedure (universal and singular successors of the parties), whereas only for status-related
matters can persons who did not take part in the procedure, but have a legal interest in the
matter, initiate the recognition procedure.188189

necessarily have to be issued by the court which was involved in the settlement, so it is possible
for another court to issue it.190 The PIL treats the required documents in the of court settlements

enforcement is not available. This party is only referred to in art. 12 of the Convention, which lists
the documents it has to produce.

Furthermore, unlike the PIL, the Convention prescribes that an application for recognition or
enforcement may be accompanied by a document relating to the judgment, issued by a foreign

6.4 Documents that need to be produced (formal requirements) for the
recognition of the foreign judicial decision

the court to verify whether the conditions for recognition and enforcement are met, it may require
any necessary documents. The PIL does not grant the courts this possibility, which should be
corrected in the future.

Conference on Private International Law. The PIL should be improved following the solution
provided in the Convention.
The Convention provides that documents relating to the application should be submitted in a

The person authorised to seek recognition should submit a request to the competent court by
to the recognition and enforcement of arbitration awards. However, it is a well-established practice
Report, p. 75.

by a court translator, and that they have to be submitted along with the original documents.

Project, March, 2008.
189 The wider interpretation of the doctrine in terms of subjects authorised to initiate a procedure for recognition and enforcement should be accepted when
drafting a new version of the PIL. In every case of initiation of a procedure for recognition and enforcement, the authorised person should be a person with legal
interest.

Report, p. 137.
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6.5 Conditions for recognition and enforcement of foreign judicial decisions
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Convention provides otherwise (art. 13). Only two direct instructions under the Convention are
not refuse the recognition or enforcement of a judgment under this Convention on the ground that
recognition or enforcement should be sought in another state. This approach demonstrates that

the enforceability of the judgment. PIL lists a set of grounds that will render the recognition (or
enforcement) to be denied.
o if the court which issued the given decision did not have jurisdiction, i.e., if it concerns a
o if the right of a party to be heard has been violated. This right is deemed to have been
was not served in person, i.e., personal service was not even attempted. This ground for
rejection of recognition is discarded if the given person is engaged in a dispute on the main
o

domestic court or some other body in B&H, or already recognised foreign judgment on the
same cause of action;

o recognition would not be in line with the constitutional order in B&H;
o there is no reciprocity between the State of origin and state of destination (factual and
presumed reciprocity).
Art. 86 of the PIL (as elaborated under 1.1) generally provides for the recognition and enforcement
of foreign judicial decisions. The condition and procedure for recognition and enforcement are
tailor-made according to the judicial decisions, even though other titles could be recognised and
enforced (court settlements, other titles). The provisions of PIL are not completely compatible
demonstrates that special rules for enforcement and recognition of settlements and other titles
should be enacted. This constitutes a substantial legal gap in the current law. Critics of the HCCH
work argue that there is too much formalism as creditors might be prejudiced by the absence
of documents.191 The provisions of PIL are even more rigid and create an even less favourable
situation for creditors.
Unlike the PIL, art. 11 of the Convention regulates the recognition of judicial settlements
(transactions judiciaires). Judicial settlements which a court of a contracting state has approved,
or which have been concluded in the course of proceedings before a court of a contracting state,
and which are enforceable in the same manner as a judgment in the state of origin, shall be
enforced under this Convention in the same manner as a judgment.
Unfortunately, although the Convention “did not forget” judicial settlements, it has omitted to
provide rules for other enforcement titles and enforceable notarial documents. Furthermore, the
considered as judgments, meaning that they are left out of the scope of the Convention.

192

6.6 Procedure for recognition and enforcement of foreign judicial decisions
The procedure for recognition, declaration of enforceability, or registration for enforcement,
and the enforcement of a judgment is governed by the law of the requested state unless the

procedure,193
forum non conveniens objections in art. 13 para. 2.194 As B&H is (still) not a contracting state,
these two rules are not applicable in B&H, but both are necessary, especially the provision
The procedure for recognition and enforcement of foreign judicial decisions is barely regulated in
the PIL. Only one article of the PIL is dedicated to this issue (art. 101).
Besides the provision on territorial jurisdiction (see 6.1.1), and the person authorised to initiate
the recognition procedure (see 6.3), only two questions are regulated. It is prescribed that there
shall be no review of the merits of the judgment. Here the PIL and Convention converge. But an
prescribes, that there may only be a review of the merits of the judgment if it is necessary for the
application of the Convention. As a second question, the issue of legal remedy against a decision
Proceedings for the recognition of foreign judgments are non-contentious. This is not disputable
conclusion cannot be directly derived from the laws regulating non- contentious procedure.
In addition, entity laws on non-contentiousprocedure, as well as the Law on Non-Contentious
should be applied in other legal matters within the jurisdiction of courts for which the law does not
the protection of infringed or threatened rights or due to the character of a legal matter or parties
to the procedure, and the provisions of the law regulating litigious procedure cannot be applied.
Both the PIL and Convention fail to address the situations where the debtor seeks a declaration
of refusal of recognition or enforcement of a judgment by the court.

7. Enforcement of foreign judicial decisions
7.1 Type of enforcement procedure
Although the competencies for the regulation of the enforcement procedure in B&H are not given
Austrian enforcement law.195 However, unlike the Austrian Executionsordnung,196 the Bosnian
and Herzegovinian enforcement law provides for only one type of enforcement procedure –
sequestration is not envisaged.
Report, p. 139.
194 David P. Stewart, The Hague Conference Adopts a New Convention on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial
Matters, p. 778.

Report, p. 75.
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Europe, with particular Regard to the West Balkan Region.” 18 Annals Fac. L.U. Zenica
133, 2016.

as the subject for enforcement, but not depending on the kind of enforcement title (foreign or
respective enforcement code;197 there are no special provisions for the enforcement of foreign
enforcement titles.

directly confronted with the foreign judicial decision

in the procedure in this case. If the court, in charge of the enforcement, should decide on the
recognition of the foreign judicial decision as a preliminary question, the court will decide on the
preliminary question, before deciding on whether to grant the motion for enforcement or not. This

. Podgorica, 2017.

-

The enforcement procedure is always the same regardless of whether it is based on a foreign title
or not. The procedure is initiated by the creditor who should submit the motion for enforcement
accompanied by the enforcement title. When the enforcement is sought on the basis of a foreign
judicial decision, two situations are possible, as already elaborated above: the creditor submits
the foreign decision which has already been recognised by the competent court, which is, in

IEL Private International Law, 2020.

-

Lipowscheck, Anton. “Das neue jugoslawische Internationale Privat- und Prozessrecht
im Bereich des Vermögensrecht.” RabelsZ 49, 1985.
Mostariensia :

, Vol. 19 No. 2, 2015.

. Privredna štampa

Sarajevo, 2016.
-

propisa, Ustavno-pravni razvoj Bosne i Hercegovine (1910-2010).”
, 2011.
Nova pravna revija

involved if the law provides for such involvement. As has been stated under 3.3, enforcement
agents are primarily involved in the enforcement procedure of movables.

. Pravni fakultet Univerziteta u Sarajevu,

Sarajevo, 2008.
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Executive Summary
The following report provides an insight into recognition and enforcement of foreign judgments in
the Republic of Kosovo. Given that this is a matter of private international law, the Kosovo Private
report highlights the various shortcomings of this outdated law and also introduces the changes
that are likely to happen in an upcoming PIL reform.
Decisions on recognition and enforcement of foreign judgments in Kosovo is a competence of the
Basic Courts, but their enforcement involves private enforcement agents as well. Conditions for
recognition and enforcement are rather straightforward and comparative to PIL Acts elsewhere:

especially in civil and commercial matters, is limited and inconsistent.
One of the core provisions of the HCCH 2019 Judgments Convention, art. 5, lays down the
jurisdiction grounds on the basis of which a rendered judgment can be recognised. To enable
a comparison between these grounds and those applicable in Kosovo, a thorough analysis of
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Convention uses habitual residence as a connecting factor for general jurisdiction, Kosovo PILA
uses domicile. The special jurisdiction basis stemming from contractual matters is also rather
jurisdiction provisions for matters related to consumer contracts. A common ground between

Author

Much more convergence of jurisdictional criteria between the Judgments Convention and Kosovo

Donikë Qerimi
PILA are all based on Regulation Brussels Ibis. This convergence is important for free circulation
of judgments originating from Kosovo or those for which recognition is sought there, in hopes
recognition as an independent state abroad.
Lastly, the report also provides an analysis on the procedure for recognition and enforcement,
as well as the legal and institutional framework through which such processes are carried out.
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1. Legal framework of the cross-border recognition and enforcement of
foreign judicial decisions

in 2015,208 which was followed by numerous objections and declarations from Serbia and, later,
other contracting parties.209

Cross-border recognition and enforcement of foreign judgments in Kosovo is a matter of Private

many of the conventions that were signed at the time have been applied in Kosovo. Although local
scholars maintain that these conventions have been succeeded by Kosovo,211
on the Conference website where the statuses of each Convention are listed and updated.212 Nor
213
This matter will be
treated in further detail below in Section 4.2.

210

of Law with the provisions of other states in certain relations,198 known as the Private International
Law Act. For purposes of simplicity, this Report will be referring to it as “Kosovo PIL Act.” It is one
199
The law
200
is not easily accessible in Albanian and there is no consolidated version published online for
the needs of legal professionals; This law, although rather outdated, contains rules that regulate
all aspects of civil legal relations with a foreign element: the rules on determining the competent
law, the rules for determining the competence (jurisdiction) of our courts in civil proceedings with
a foreign element as well as the rules on the recognition and enforcement of foreign judgments.
Furthermore, this law does not have a very rich tradition of application in Kosovo and has not
been meticulously analysed by its scholars either. Therefore, to interpret the provisions of this
law, it is necessary to take into account the interpretations of scholars in the region of the Western
Balkans, as well as the case law of these countries.201
Meanwhile, Kosovo is in the process of adopting a new law on Private International Law.202 Its
provisions and the changes they will bring about have been included in this Report, as much as
possible.
As the analysis below will illustrate, the Kosovo PIL Act does leave many questions unanswered.
As such, it is highly necessary to employ other domestic laws to supplement these provisions.
One such important source is the Law on Contentious Procedure203– the equivalent of a
Civil Procedure Act – which is a useful supplement in matters of jurisdictional procedure and
recognition of foreign judgments. In general, this law provides a functional basis. However, it
should be noted that the version in English is a rather poor translation and its reading should
always be accompanied with a reading in one of the local languages.
Given that the procedure for recognition and enforcement of foreign judgments is a non-litigious
one,204 one of the key sources is the Law on Non-Contentious Procedure.205 Furthermore, given
that the Kosovo PIL Act only has two basic provisions on the enforcement of foreign judgments,
the role of the Law on Enforcement Procedure206
Other special laws and regulations are also referenced in this Report when necessary to elucidate
important matters, especially in Section 5 on International Jurisdiction.

Unlike the countries of the region that have signed a number of bilateral international agreements,
Kosovo has a limited number of bilateral agreements that regulate various areas of private
process of ratifying agreements with Austria, the United Kingdom, Belgium, Germany, Finland
and the Czech Republic.214 However, only verbal notes of the success of the agreements with
Austria215 and the United Kingdom216 have been published in the
content of these agreements is not known as the agreements have not been published.217
Agreements relevant to recognition and enforcement of judgments may be those on international
legal cooperation on civil matters in general.218

2. Institutional framework for the cross-border recognition and enforcement
of foreign judicial decisions
2.1. Overview of legal provisions determining stakeholders in the crossborder recognition and enforcement of foreign judicial decisions
In general, cross-border recognition and enforcement of foreign judgments in Kosovo entails
the involvement of courts, private enforcement agents and possibly the Ministry of Justice of the
Republic of Kosovo.

Kluwer Encyclopedia of Private International Law. Wolters Kluwer, 2018, p. 22.
211 See, most recently, Kuçi, Hajredin. “E Drejta Ndërkombëtare Private Në Kosovë.” Hyrje Në Sistemin Ligjor Në Kosovë. Prishtine, Kosovo, Akademia e
Drejtësisë, 2019, pp. 103–40.

A closer look is necessary to assess the role of international agreements and Kosovo.207 Due to
its disputed statehood, Kosovo is not a member of the Hague Conference on Private International

successful agreements with many countries, but none of them are Hague Conference Conventions. There is a mention of three agreements to facilitate the

1989 which had no discriminatory provisions. The same law has been internalised and continues to be implemented in the Republic of Serbia and Bosnia and
Herzegovina.

218 According to the practice of the Department for International Legal Cooperation, together with the Ministry of Justice, these are the relevant successful
agreements: With the Federal Republic of Austria: Agreement on the Recognition and Enforcement of Mutual Judicial Decisions and Comparisons in Commercial
Matters of 18 March 1960; Agreement on Mutual Recognition and Enforcement of Alimony of 10 October 1961;

201 Bosnia and Herzegovina and Serbia continue to apply this law to this day. Before that, the PIL Act(s) of North Macedonia were almost verbatim adoptions
of the same act. Therefore, their court practices and doctrine are continuously referred to in this report.

Matters (London, 27 February 1936).

of the Republic of Kosovo on 19th November, 2020. The author is one of the members of the working group that worked on the law, and references in this Report
are to the latest version of the Draft.

the Recognition and Enforcement of Judgments in Alimony Obligations (12 December 1972);

204 See Section 6.3 below.

Matters;

not the appropriate term and thus the term “non-contentious procedure” will be used herein.

of the Hague Agreement of 1 March 1954 on Civil Procedure, signed on 29 October 1969; Agreement between the Government of the French Republic and the

207 For a summarised approach to this matter, see Donikë Qerimi, “Western Balkans,” in Choice of Law in International Commercial Contracts, Private
Commercial Matters, signed at Paris on 18 May 1971.
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The legal framework that determines the stakeholders in these matters requires a very holistic
approach, since provisions are spread out over a number of laws, among which: the PIL Act,
Law on Courts, Law on Contested Procedure, Law on Enforcement Procedure, Law on Nonsection.

2.2. Stakeholders putting cross-border recognition and enforcement of
foreign judicial decisions into practice
2.2.1 Courts
The Kosovo Law on Courts,219 art. 12 para. 2, mandates the Basic Courts with the power to
“to provide international legal assistance and decide on the acceptance of decisions of foreign
courts.” Matters of recognition of enforcement of foreign judgements fall within the jurisdiction of
awards which fall under the competencies of the Department for Commercial Matters. The
latter is authorized to adjudicate disputes between local and foreign business organisations in
220

property).221
There is a developing legal initiative to establish a new and separate Commercial Court.222 Art. 3
populated with judges specialized in commercial matters, this news is certainly welcome. That
is especially valid when taking into account the challenges faced until now in recognition and
enforcement of judgments, which will be analysed below in Section 3.

2.2.2 Administrative institutions
Art. 92 of the Kosovo PIL Act requires the court to refer to the “authority responsible for
civil matters223 empowers the Department for International Legal Cooperation of the Ministry of
on International Legal Cooperation in Civil Matters has been prepared and may hopefully be
adopted soon.224 This Law225
Central Authority in transmitting requests for mutual legal assistance between courts in Kosovo
and abroad, but also provides the legal basis for courts to communicate directly when necessary.

2.2.3 Legal Practitioners – lawyers and notaries
In a procedure for the recognition and enforcement of a foreign judicial decision, parties are often
is not mandatory in such a procedure. Lawyers in Kosovo are considered a free legal profession
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and are regulated by the Law on the Bar.226 Foreign lawyers are allowed to practice in Kosovo
only under the condition of reciprocity.227
Another important free legal profession in Kosovo is that of the notary public, and they play a
functions are regulated by the Law on Notaries.228 Both of these professions are managed by
their respective Chambers and overseen by the Department of Free Legal Professions of the
Ministry of Justice.

2.2.4 Enforcement agents
The Law on Enforcement Procedure designates both the courts and private enforcement agents
as enforcement agents.
Issues relating to family law and reinstating employees and civil servants (and their compensation)
enforcement agents, and therefore their role in the procedure for enforcing foreign judgements
is crucial. Notwithstanding, private enforcement agents are employed once the decision for
recognition and enforcement of a foreign judgement has been decided by the competent court in
Kosovo. As will be shown below, the foreign judgement undergoes recognition and enforcement
proceedings before the Basic Court of a particular territory in Kosovo, and its enforcement,
229
A foreign
judgement becomes an enforcement document only after having been recognised by the courts
in Kosovo.230 The private enforcement agent then renders the writ based on proposals for carrying
based on an enforcement document.231
The Enforcement Agent profession is mainly regulated by the Law on Enforcement Procedure and
other secondary legislation.232 They are managed daily by the Chamber of Private Enforcement
Agents and overseen by the Ministry of Justice.

3. The role of courts and enforcement agents in cross-border recognition
and enforcement of foreign judicial decisions
This Report will show the numerous shortcomings of the legal framework in Kosovo in the area of
private international law in general. However, the matter of greater concern is the professionalism
of judges233 in dealing with recognition and enforcement of foreign judgements. As a caveat, it
law.234
these too do not represent a source of law.235
As a second caveat, it should be noted that only recently have the judgements of courts in
Kosovo started to be published in Kosovo.236

227 Art. 40 of the Law on the Bar.
229 Art. 24 of the Law on Enforcement Procedure.
230 Art. 22 para. 1 item 5 of the Law on Enforcement Procedure.
231 Art. 5 para. 3 of the Law on Enforcement Procedure.

221 Art. 12 para. 2, art. 1 para. 1. and art. 1 para. 2. of Law on Courts.

234 See National Reports for these countries in Elgar Encyclopaedia of Private International Law (2017) cited in this report. There is no national report for
Kosovo.
235 Ibid.
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many judgments are published as scanned pictures. Furthermore, any online research would
still be inconclusive since only decisions from 2018 and onwards have been published. Most
importantly, cases of recognition and enforcement of foreign judicial decisions, registered under
“civile të ndryshme” or “miscellaneous civil matters,” are not published.237
research in Prishtina Basic Court on numerous occasions throughout 2017 and 2020.238 The onsite research shows that there are major discrepancies in approaches towards recognition and
enforcement of foreign judgements. This conclusion is valid for Prishtina Basic Court at least.

The vast majority of judgments seeking enforcement are decisions on family matters, particularly
divorce.239 Even in these family matters, however, there are divergent approaches where some
decisions originating in states that do not recognise Kosovo have been rightfully recognised240
while others were refused on the grounds of lack of reciprocity.241 Furthermore, there is a
substantial lack of clarity within the decisions themselves. The decisions are typically very short
and the court provides very little reasoning as to why the decision was refused. That is partly due
to a standard language form that may have been copied and pasted between decisions – e.g.,
paragraphs reiterating the necessary formal requirements of the documents to be submitted. This
is quite often the case when the same decision concludes with “therefore, since the proposal does
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Matters with a foreign element are often treated within trainings on other broader topics. For
Training on
recognition and enforcement of foreign judgments is only provided as one of the topics within
the training on international legal cooperation in criminal and civil matters.248 Other specialised
trainings on this particular topic are not conducted.
247

4. Economic and political aspects in respect to the implementation of the
HCCH 2019 Judgments Convention
4.1 Main trading partners in terms of import and export
Kosovo is a signatory state of the CEFTA Agreement.249
billion euro.250
251

are higher to CEFTA countries than to the EU countries.252

Before such conclusions,
when dealing with judgments from non-recognising countries, the Court also reiterates the
same paragraph that there is no reciprocity and there are no international agreements between
Kosovo and that particular state.243
the judgment has been refused recognition based on formal requirements or because lack of
reciprocity.
242

253

254

255

In lieu of a conclusion, unfortunately, one has to agree with the statements of fellow Albanian
scholars who noted that “it is premature to discuss solid jurisprudence of the Albanian courts in
244
This conclusion is undoubtedly valid for Kosovo as well.
or the role of private enforcement agents in particular. Numerous practical challenges have been
245
The National
Strategy on Rule of Law notes that there is a necessity to empower the Chamber of Enforcement
Agents, increase the number of private enforcement agents and ensure a better geographical
allocation, as well as a uniform system on data collection to enable a better view of the overall
performance of the system.246

256

economy, whose contribution to the total domestic value added generation is constantly
growing.257
258

The institution in charge of training and capacity development of judges in Kosovo is the Kosovo
Academy of Justice. There are no specialized trainings on matters of private international law.
237 Up to May 3, 2020, only one case on “miscellaneous civil matters” appears on the website.
research for her PhD thesis and journal contributions. Attempting to conduct such research is generally met with steep bureaucratic hurdles and hardly ever
yields the desired results. Recently, some companies in the region have begun subscription services of case law summaries from other countries, without the
possibility of viewing the entire judgment.

242 Ibid, both decisions.
243 Ibid, both decisions.
244 Aida Gugu Bushati and Nada Dollani. “Albanian PIL Act and Its Implementation in Judicial Practice.” 18 Annals of the Faculty of Law of University of Zenica,
2016, p. 147.

248 Response of the Academy of Justice upon the enquiry of the author on this matter, on April 26, 2021.

252
253
254
255

Ibid., p. 8, 24. 3 million EUR to CEFTA countries and 19.8 million to EU countries.
Ibid., p. 8.
Ibid.
Ibid.

Legal Professions,” March 2017
258 Ibid., p. 1.
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4.2 Political aspects in regards to the implementation of the HCCH 2019
Judgments Convention
HCCH, is hampered by its disputed political status. These Conventions operate in a system
akin to a “sisterhood,” where member states agree to unify the rules of international law among
them, so that this leads to easier cooperation between them in various proceedings before the
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integration of parallel judicial structures in Kosovo.264 Therefore, this matter might need closer
analysis in the light of that process when the time comes.

5. International jurisdiction and compatibility with the HCCH 2019
Judgments Convention265
5.1 General international jurisdiction (domicile, habitual residence)

the Conference, in one form or another.
Although the HCCH 2019 Judgments Convention is also open for signature to non-members,
is there a long and complicated process of adherence to the Conference, but each Convention
and declarations on the implementation of an instrument (or part of it) to a certain state. This is
259

While the HCCH 2019 Judgments Convention uses habitual residence of the person against
whom recognition or enforcement is sought (possibly the defendant) as the connecting factor
courts to assert jurisdiction in cases when the defendant is domiciled in the country or, in cases
of legal persons, has its seat there. Alternatively, failing to establish domicile in any other state,
the Kosovo courts will have jurisdiction if the person resides in any of these countries.
However, residence (not habitual residence) is also a ground for jurisdiction here, but only if the
defendant is a national of Kosovo and resides there, the Kosovo courts will have jurisdiction.

to its Constitution, Kosovo is a constituent part of it as an Autonomous province. While this
stance may be in complete contrast with political reality261 or aspects of public international
law,262 it does, nevertheless, hinder the circulation of judgments between these two countries.
Judgments rendered by the courts of the Republic of Kosovo are not recognised by Serbian
courts and may even be considered against their constitutional order. If Kosovo and Serbia both
choose to adhere to the Judgments Convention, there is a great likelihood that Serbia would
260

It is important to point out that the terminology the Western Balkans use as a basis to establish
of the sources for this confusion. In Serbian, (one of) the original language(s) of the law, art. 46 of

state), as allowed by art. 29 and 30.

The term is translated as “permanent residence” in the English versions available online to this
date.266 However, scholars seem to have pin-pointed this “misunderstanding” and, when writing
in English, refer to this jurisdictional criterion as “domicile.”267 Perhaps the degree of confusion is

– Spain, Greece, Cyprus, Slovakia and Romania – and China and Russia as two other major

matter, back then as well as today, was left to the other – domestic – laws which, as will be shown
below, hampers uniformity.268

Although Kosovo does not have a particular reason (other than political sensitivity) to make

Serbian scholars have interpreted the term “domicile” in art. 46 of the PILA in conjunction with
their domestic law.269
of domicile – the objective and the subjective element (corpus and animus). The objective

disable the operability of the Judgments Convention between the two of them. That is because
or 3.

courts that have operated in Kosovo for a lengthy period of time, but de facto under the authority
of the Serbian government and assumed jurisdiction over Kosovo from Serbia proper, or operated
in the territory of Kosovo.263 However, the matters of these courts have also been addressed in a
political negotiations process between Kosovo and Serbia, through an agreement on justice and

3, paragraph 2], that nobody can have more than one domicile at a time. Furthermore, it follows
from Articles 2 and 6 of this Law, that each person would have to have a domicile somewhere,
and that it is impossible to have a person without a domicile, because the old domicile cannot be
lost until the new one is acquired.270
265 Earlier versions of analysis contained in this section have been published as part of the Doctoral thesis of the author in Donikë Qerimi, “Jurisdiction in
International Disputes in Commercial Matters: A Comparison between the Brussels Ibis and the Western Balkans” (Gent University, 2019).
at:

improved translation, possibly re-translated by the United Nations Mission in Kosovo which served as the communicating channel with other countries and whose

Vojvodina within Serbia.
262 See International Court of Justice Advisory Opinion on the “Accordance with international law of the unilateral declaration of independence in respect of
Kosovo” of 22 July 2010.
263 Organization for Security and Co-operation in Europe Mission in Kosovo, Department of Human Rights and Rule of Law, “Parallel Structures in Kosovo”, p.

90

a better translation of many other terms analysed in this Chapter, which will be elaborated herein.
Kluwe Encyclopedia of Private International Law
Kluwe Encyclopedia of Private International Law
The Maltese Code of Organization, written in Italian, used the term “domicilio” which means “residence.” However, some cases were translated into English as
“domicile” and led to some confusion. See para. 176 of the Report.
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It is also possible, according to the practice of the Serbian courts, that a person is domiciled in two
places at the same time. In a case that involved multiple defendants, jurisdiction was challenged
due to the objection of the defendants that the anchor defendant was indeed domiciled in Bosnia
and Herzegovina and not in Serbia. Having looked at proof of domicile provided by the Ministries
of the Interior of both countries, the Court of Appeals in Belgrade concluded that the defendant
was domiciled in Serbia, notwithstanding the proof that he was also domiciled in Bosnia and
Herzegovina.271
of addresses by the respective Ministries of the Interior. As such, the Court concluded that it had
jurisdiction not only over the defendant, but also over the co-defendants, based on the same
provision.
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to be a national there. What would happen, on the other hand, if a legal person incorporated

277

Although the authors recognize the confusion that the law creates as to what law should be
applied when resolving the question of the legal person, neither the law nor scholarship have
provided any leads for the judiciary to evaluate what “the real seat” is. What elements should the
judiciary take into account when assessing whether a company has used the Serbian or Kosovo
de facto

Mistakes in the application of this provision have also occurred in the past. In 1998, the High
eyes of scholarly writings to date.
not have the jurisdiction to enforce a foreign decision because the defendant was not domiciled
should have been applied was art. 101 on the procedure for enforcement, instead of art. 46 which
deals with the jurisdiction of a court to adjudicate the case on the merits.272
When it comes to legal persons, the Western Balkans generally lean towards the seat of the legal
person as the basis for general jurisdiction over them. Despite mentioning the seat as the basis

A Serbian court decision seems to suggest that the fact that a domestic subsidiary was founded
solely by a foreign legal person, combined with their jointly causing damage to a Serbian
company had objected to jurisdiction over it as a second-tiered co-defendant. However, the High
Commercial Court concluded that the lower courts were right to assert jurisdiction over the case
since the domestic subsidiary was founded solely by that German company and since they jointly
278

been a lack of uniformity regarding the terminology and its use.273 Scholars note that regional
274
Indeed, the
Serbian term “pripadnost,” which is also seen in the Albanian scholarship as “përkatsia,”275 could

because, the English version of the Law on domicile and residence is titled the Law on “Dwelling
and Emplacement”.279

“
an administratively concluded fact, but it is determined by the courts through other connecting
factors (the place of establishment, the seat of the legal person, the place that uses the criteria
276

as mentioned in Art. 46. However, with regard to the status of legal persons, the Act uses the

his domicile is the place where his home is” and that “a home is a dwelling place of a person,
distinguished from other dwelling places of that person by the intimacy of the relation between
the person and the place.”280

it is established.” It proceeds by stipulating that “if a legal person has its real seat of business in

theory. This, however, has been criticized by some of the most renowned scholars of the region:

clearly as “a place in which the resident is situated temporarily because of work, education, or
other reasons, but does not have an intention to live there permanently.” The law applies to the
citizens of Kosovo as well as foreigners pursuant to art. 2.

Domestic courts will often have to determine the content of foreign law in order to determine the
State to which the legal person belongs. Furthermore, certain questions remain without a direct

Government of Kosovo” overseen by the United Nations Mission in Kosovo (UNMIK) in 2007.
Back then, Kosovo had not yet declared its independence and hence any element of statehood,

court would have to consult the law of the real seat to see whether the company is considered

required so that all claims or indications that Kosovo may be an independent state are avoided.
The UNMIK Regulation promulgating the law on dwelling and emplacement amends, throughout
the law, the word “Kosova” by “Kosovo”, the word “citizen” by the words “habitual resident”,
277 Ibid., p. 240.

in International Private Law).”
274 Ibid.
275 Asllan Bilalli and Hajredin Kuçi,

36, 2002, p. 181.
Prishtina, Kosovo, University of Prishtina, 2012.
Law Review, 2014, 1954.
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the words Ministry of Defence and Kosovo Security Force” by the words “other governmental
institutions”, and the words “defence forces” by the words “Kosovo Protection Corps.281
A sigh of relief can be seen in the Albanian and Serbian versions of the law, where the classic
terms “domicile” and “residence” were kept. That, at least, clears the fog for the local judges but
not for the foreign lawyers or scholars who need it.
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for each party – i.e., requesting the assessment of the connection of each liable defendant
with the state of origin.290
other co-defendants to be considered to be habitually resident in that State. In such a case, the
judgment will not be eligible for recognition and enforcement against the other two co-defendants
291

and Emplacement.282 Although Kosovo has a Law on Foreigners,283 it does not regulate the
domicile of foreigners otherwise. The Law, among others, regulates matters such as residence
permits, visa types and conditions for such, as well as the status of stateless persons. Hence,
the domicile of nationals of Kosovo as well as those of other countries is regulated therein, since
domicile as “the place in which the citizen is situated with the intention to live there permanently.”
Again, it should be noted that this interpretation stems from the Albanian and Serbian versions of
the law – not the version in English.
These same elements should be used when assessing whether a person is domiciled abroad,
Foreign domicile is usually proven by the party itself by providing the necessary paperwork. This
is, however, a presumption that the person is indeed domiciled in that state and may be proven
otherwise.284
As noted above, it is possible, and it was also recognised by courts in the region, that a person
may be domiciled in two countries. Those are the cases when the laws of both countries consider
the person to be domiciled in their respective state.285
such cases. This is also not a matter addressed thoroughly in regional doctrine. However, it is a
consideration that is more pertinent for determining the applicable law, rather than jurisdiction.286
If the defendant is considered to have domicile in a particular state, that state will consider itself
287

, which regulates these criteria in a more

This might present many challenges in enforcing decisions from the region in the future since one
of the elements where the Western Balkan countries (and the Brussels Ibis) are in sync is the
issue of jurisdiction over multiple defendants. In these cases, the courts of the Western Balkans
will – similar to the Brussels Ibis – use the anchor defendant domiciled in their state, to assert
jurisdiction over the other defendants not domiciled there.
Art. 46 of the PIL Act stipulates that the Kosovo court has jurisdiction over a case of several
defendants as jurisdiction can be asserted over them on basis of the general jurisdiction provided
therein. In applying this same article, the Serbian High Commercial Court had decided that the
German parent company was rightfully considered a co-defendant in a case where its Serbian

292

The same principle is contained in the Albanian PIL Act art. 80, the Serbian Draft PIL Act art. 16,
Kosovo Draft PIL Act art. 111, the Montenegrin PIL Act art. 100 and North Macedonia New PIL
Act art. 107.
Naturally, with these being national PIL acts, they apply to all defendants equally; their applicability
is not limited to only some co-defendants which is the case with art. 8 of Brussels Ibis.

5.2 Prorogation of jurisdiction (expressively/tacitly, before or after the
commencement of the procedure)
5.2.1. Prorogation of jurisdiction through a choice of court agreement

Serbia – is now a combination of both domicile and habitual residence. Having noted the problems
domicile
is the place “where that person has settled with the intention to live there permanently.”289
288

5.1.1. Plurality of parties
In cases involving multiple defendants, there is a likelihood that the resulting judgement may
result in multiple parties being held liable and enforcement being sought against all. The HCCH
15 (2011).

Beograd, 2017, p. 326.
285 Ulrich Magnus, Peter Mankowski, and Richard Fentiman, Brussels I Regulation. Sellier, 2007, pp. 669–70.
as a last resort, the courts might apply the “closest connection.”
287 The Draft Law has last been discussed in the Parliament in November 2020. Due to the fall of the Parliament and the Government, the Draft will be
reprocessed for adoption in 2021.
288 Art. 6.
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on the issue of prorogation of jurisdiction. In art. 49, the Act regulates both the issue of choice of
court agreements towards the courts of one of the countries that apply this law, and allocation of
citizen or a legal entity having its seat abroad” and secondly, that “the dispute in question is not a
this or any other federal law.” The second paragraph also foresees one restriction for allocating
jurisdiction in favour of the courts of any of these countries: one of the parties must be a national
or a legal person with the seat in Kosovo.
The provision is quite clear in that Kosovo courts are not open to cases of non-citizens and
neither do they allow jurisdiction to be “taken away” if both parties to the agreement are their
Brussels Ibis which applies to agreements on jurisdiction in favour of an EU Member State court,
without restrictions as to domicile of the parties. With art. 49 of Kosovo PIL Act still in force,
Judgments in Civil or Commercial Matters (HCCH 2019 Judgments Convention)” (The Hague, 2020), para. 137.
291 Ibid.
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parties from Kosovo may still be successfully sued in Kosovo, irrespective of having a choice of
court agreement concluded in favour of an EU court.
While the Kosovo courts are less familiar with cases involving forum selection clauses,293 Serbian
courts have had more opportunities to apply this provision. These courts have been very strict
of jurisdiction because his objection on the grounds that the parties had an agreement on
jurisdiction was given at a later stage in the proceedings before the Basic Commercial Court.294
In another Legal opinion that was given by the sitting Division on Commercial Disputes of the
Serbian Supreme Commercial Court, the court opined that two foreign parties may only litigate a
case before Serbian Courts if they are entitled to on another legal basis, e.g. art. 54 para. 2 in this
case, because they would not be allowed by virtue of art. 49 para. 2 to agree on the jurisdiction of
these courts since none of them have a seat in the Republic of Serbia.295 The same interpretation
is likely to be adopted by Kosovo courts, if faced with such a case.
The PIL Act, however, did not the address the issue of validity of the agreement in particular,
nor did it leave space for the possibility of an invalid choice of court agreement to be possible.
A general provision that evaluates the validity of “a legal transaction or a legal act” as to form
is provided in art. 7. According to the provision, a legal transaction or act is considered to be
valid either according to the law of the place where the legal transaction was entered into or
where the legal act was undertaken, or according to the law that is applicable to the content
of the legal transaction or legal act. It would seem rather practical to apply this provision to the
validity of choice of court agreements as well. However, scholars in the region do not seem to
agree that this provision addresses the matter of validity of prorogation agreements in particular.
They argue that despite the absence of formal requirements in the PIL Act, “it should be taken
ad solemnitatem.”296 This argument is based on an
analogy with provisions on Arbitration from the same PIL Act, and the provisions of the (Serbian)
Law on Contentious Procedure, which provide for such formal requirements. They also prescribe
ad probationem or other writings.
letters, telegram and other forms of communication.297
that a written form of agreement on prorogation is not a requirement for its formal validity.298
of the agreement, but it also held that “the agreement was only valid if the signature is placed
and if it concerns the dispute at hand or other disputes that derive from the respective legal
relationship. An agreement on jurisdiction that is not signed by both parties to the agreement
is not to be considered valid.”299 It is not clear what legal basis the judges used to evaluate the
formal validity of the agreement back then300 and neither is such a legal basis clear now.

that the choice of court agreement be “in writing and signed by both parties.” Neither the Law
nor the commentary303 recognises the problematic potential of the condition that the agreement
reached without the presence of the parties in the same place, such a requirement may result
in the invalidity of most agreements. It can only be hoped that the Kosovo courts interpret such
a requirement broadly, so that it also entails other forms of signature, including those online or
agreements that are not typically signed but where consent is considered to have been given.304
The conclusion (recommendation) that an agreement on jurisdiction as per the current PIL Act
should be in writing is indeed a logical, but also tenacious conclusion. In absence of such a
law could perhaps be blamed on the time of the drafting of the law. Notwithstanding the logic,
providing with certainty that there is a clear requirement on a certain form of the agreement,
albeit as basic as a written form signed by both parties, does have a dose of tenacity in it, given
that the same law does provide formal requirements as well as some further provisions when
regulating arbitration agreements.

5.2.1.1. Prorogation of jurisdiction foreseen in Draft New Kosovo PIL Act
The fundamental changes that the Draft New Kosovo PIL Act brings can be grouped into three
requirement of nationality, domicile or residence;305 secondly, although it considers an agreement
306
it also recognizes that more than one court may be
307
and thirdly, in addition to regulating the formal requirements of
agreements,308 it regulates the substantive validity of agreements in favour of a Kosovo court309
310
The latter
– the “tailor made” techniques for addressing these two types of choice of court agreements
Clearly, the substantive validity of a choice of court agreement towards a Kosovo court will be
evaluated in accordance with the Kosovo law. Conversely, the formal as well as substantive
validity of an agreement that chooses a foreign court will be evaluated pursuant to the law of the
chosen forum. However, this provision also adds that the permissibility or admissibility of such an
agreement to be concluded will be evaluated “also in accordance with Serbian law.”311 This last
part is directly linked with the way in which agreements on jurisdiction are conditioned under the
new draft; similar to the Draft Serbian PIL Act, the Montenegrin PIL Act, these agreements should
be agreements “in matters with an international element in which the law of the Republic of

agreement.301 They also instruct that the applicable law to the issue of substantive validity is lex
fori prorogati but they do not show the legal basis where it derives from.302

303 Iset Morina and Selim Nikci. Komentar: Ligji Për Procedurën Kontestimore. 1st Edition. Deutche Gesellschaft fur Internationale Zusammenarbeit (GIZ)
GmbH, 2012, p. 149.
304 See e.g. interpretations of the CJEU of the form requirements within the Brussels Convention (now Brussels Ibis)

293 During a case law discovery phase in Kosovo, conducted by the author in 2015, one case was noted before the Prishtina Basic Court, Department for

305 Art. 123 “1. In matters with an international element in which, according to the law of the Republic of Kosovo, the parties may freely dispose of their rights,
they may agree upon the jurisdiction of the courts of the Republic of Kosovo to settle a dispute that has arisen or may arise out of a particular legal relationship”;
and art. 124, regulating jurisdiction of foreign courts “1.In matters with an international element where the parties, according to the law of the Republic of Kosovo,
are allowed to freely dispose of their rights, the parties may agree upon the jurisdiction of the court or courts of a foreign state to settle a dispute that has arisen
or may arise out of a particular legal relationship”.

sued a foreign consulting company for return of debt, was still open throughout the research phase, and apart from there being an agreement, no other arguments
on the jurisdiction had taken place up to that point.
295 Legal Opinion (Pravno švatanje) adopted by the Commercial Disputes Division of the Higher Commercial Court, held on 26 March 2007, Case Law of
, V (Novi Sad: Forum, 2001), p. 494.
Belgrade, 2004, p. 193.
300 The authors have not provided further elaboration on the case or provided more information on it.
301 Tibor Varadi et al.
XIII. Belgrade, 2010, pp. 508–9.
302 Ibid.
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otherwise.”
307 See above, para. 2 “unless the parties have agreed otherwise” or, in art. 124 para. 1 “court or courts.”
308 Art. 125.
309 Art. 123 para. 3 “The material validity of the agreement on jurisdiction of the court of the Republic of Kosovo shall be governed by the law of the Republic
of Kosovo.” “The material validity of an agreement on jurisdiction of the court of the Republic of Serbia is evaluated in accordance with the law of the Republic
of Serbia.”
310 Art. 124 para. 4 “The material and formal validity of the agreement on the prorogation of a foreign court shall be governed by the law of the state of the
chosen court, whereas the admissibility of the agreement is concurrently governed by the law of the Republic of Kosovo.”
311 Ibid.
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Kosovo allows parties to freely dispose of their rights.” This may make choice of court agreements
subject to laws other than the PIL Act and may reduce predictability for the parties. That aside,
the Kosovo lawmaker has clearly intended to limit the recognition of jurisdiction pursuant to
choice of court agreements for matters other than what its own law allows by inserting a clause
in art. 124 which provides that the permissibility of such an agreement will be evaluated against
the Kosovo law as well.
With regard to form, the Kosovo Draft PIL Act provides for the usual requirements: an agreement
in writing or an oral agreement evidenced in writing afterwards as well as electronic ones; or in
312

the severability of the agreement on jurisdiction and the agreement as a whole.313

5.2.2. Express and implied consent
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318

of the court. Art. 18 para. 3 provides that the court need not drop the case if “the jurisdiction of
the court is dependent on the approval of the defendant and the defendant has already given
Law, on the other hand, sees the consent within this provision in light of an agreement between
the parties as a prorogation agreement.319 Some guidance can be sought in art. 20 para. 2 of
because of
the existence of an arbitration agreement, up to the moment of “responding to the claim.”320
Nevertheless, the lack of clarity persists as to other non-arbitration-related cases.

One of the bases to allow for enforcement of a decision in a contracting state, according to the

The provisions of the Draft New Kosovo PIL Act regulate these matters in a much clearer
way, and is highly comparable to the HCCH 2019 Judgments Convention provisions cited in

the jurisdiction of the court of origin in the course of the proceedings in which the judgment was
given.” Furthermore, another form of consent, as given by art. 5 para. 1(f), is if “the defendant
argued on the merits before the court of origin without contesting jurisdiction within the timeframe
provided in the law of the State of origin, unless it is evident that an objection to jurisdiction or to

to the payment order, without contesting jurisdiction; or pleaded to the merits at the preparatory

orally or in writing, but it does “require a positive act (orally or in writing), as opposed to a failure
court of origin.”314 As to the implied consent, pursuant to (f), it is deemed to be the type of consent
“typically from the defendant arguing on the merits and failing to contest the jurisdiction of the
court of origin.”315

also provide for the obligation of the court to inform defendants that are considered to be weaker
parties – consumers, employees or an insured person, in an identical manner as art. 26 para. 2
of Brussels Ibis.

5.3 Compatibility of the other jurisdictional criteria in the Convention with
the Kosovo PIL Act
5.3.1. Jurisdiction based on the activities of a branch, agency or other
establishment

her consent by lodging a reply to the action or objection to a payment order without contesting
the jurisdiction.
In applying the same provision in the (now) Serbian PIL Act, Serbian court practice shows a rather

“the law regulated in a timely manner the period within which jurisdiction may be challenged,”
suggesting that this objection should have been raised at the beginning of the procedure.316 The
the jurisdiction of the court, seeking the application of Slovenian law and court proceedings in K.
317

The Judgments Convention, art. 5 para. 1(d) provides for grounds of recognition if “the defendant
maintained a branch, agency, or other establishment without separate legal personality in the
State of origin at the time that person became a party to the proceedings in the court of origin,
and the claim on which the judgment is based arose out of the activities of that branch, agency,
establishment implies a stable physical presence of the defendant in the State of origin where
the defendant carries out an activity.”321
There is no provision equivalent to this basis of jurisdiction in the current Kosovo PIL Act.
There are provisions that provide special jurisdiction within this act, but they are conditioned
with the contractual and non-contractual obligations in question and their place of contract and
performance. Therefore, they are not oriented towards the defendant but rather towards the
obligation – be it contractual or non-contractual. These bases will be analysed in the section
below.
However, there is an emergence of provisions similar to Brussels Ibis among the Western

312 Art. 123.
313 Art. 123 “3. An agreement conferring jurisdiction which forms part of a contract shall be treated as an agreement independent of the other terms of the
contract; 4. The validity of the agreement conferring jurisdiction cannot be contested solely on the ground that the contract is not valid.”.
Judgments in Civil or Commercial Matters (HCCH 2019 Judgments Convention).” para. 162.
315 Francisco Garcimartín and Geneviève Saumier, para. 165.

standing. The court noted that this issue should have been brought up sooner in the proceedings. It does not note, however, the legal basis of that conclusion.
319 Morina and Nikci. Komentar: Ligji Për Procedurën Kontestimore, p. 60.
320 Emphasis added, Art. 20 (original English version) “1. If litigant parties have contracted an arbitrage to settle the dispute, the court, to which has been
submitted the claim which includes the same contentious parties, based on the objection of the defendant shall be declared incompetent, all the proceedings
it cannot be implemented. 2. Objection from section 1 of this article, the defendant may submit by responding to the claim.”
Judgments in Civil or Commercial Matters (HCCH 2019 Judgments Convention),” para. 157.
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art. 102 and in the more recent PIL reforms in North Macedonia, Serbia and Kosovo. The new
Draft Kosovo PIL Act art. 150 contains provisions that are almost verbatim from the Brussels Ibis
art. 7 para. 5.
Convention art. 5 para. 1(d) is that “establishment” is not limited to “establishment without legal
is constituted as a separate legal entity.322
Brussels Ibis, which was interpreted by the CJEU to also include subsidiaries.323
The term “establishment” was at the focus of the CJEU very recently,324
EU parent company was an “establishment” in the EU, for the purposes of the Regulation on
European Union Trade Mark.325 The Advocate General in that case relied heavily on Brussels
Ibis
the guidance of four key cases that shape the understanding of establishment under art. 7 para.
5. Firstly, in De Bloos, the Court had decided that “one of the essential characteristics of the
concepts of branch or agency is the fact of being subject to the direction and control of the
parent body.”326
Somafer, to
accentuate the importance of the “special connection” that the actions of such an establishment
have to have with the forum, and the importance of the “appearance of permanence.”327 Thirdly,
in
, the Court had underlined that an establishment “must appear to third parties as an
328

Therefore, when assessing the enforceability of future Kosovo judgments on such a basis of
jurisdiction, the receiving courts should take note of the breadth of this future provision.
While art. 150 of the Draft Kosovo PIL Act, just like art. 7 para. 5 of the Brussels Ibis, covers
“disputes arising out of the operation” of an establishment, caution should be called for on
account of the resemblance between it and another provision. That is art. 130, similar to art. 24
para. 2 of Brussels Ibis, which covers disputes on “the validity of the constitution, the nullity or the
should be paid to the resemblance of the types of the disputes covered by the two provisions
when it comes to the “operations” of a legal person and the “validity of the decision” of their
such an establishment is seated, which is determined by the PIL rules of the court concerned with
the question. This rule should be interpreted narrowly.329

5.3.2. Jurisdiction based on the place of performance of a contractual
obligation
Art. 5 para. 1(g) of the Judgments Convention makes way for the recognition of judgments that
were rendered by the courts of the place where a contractual obligation was performed. This
provision, mirroring the typical special jurisdiction rules,330 requires that the judgment “ruled on a
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contractual obligation” be given by the court of a State “in which performance of that obligation
took place.” This particular place is to be determined either by the agreement of the parties or the
law applicable to the contract in absence of such an agreement. This is all conditioned – “unless
the activities of the defendant in relation to the transaction clearly did not constitute a purposeful
and substantial connection to that State.”
This particular basis of jurisdiction is quite a peculiar one in the Kosovo PIL Act. The pursuit of
identifying provisions on special jurisdiction on any commercial or contractual matters within this
law is not very forthright. Such a pursuit requires a combined analysis of art. 54 and 55 of the Act.
As a starting point in assessing the special jurisdictional criteria, one ought to look at art. 54, which
second provision speaks of obligations and uses connecting factors pertaining to the obligations
of the parties. Similar to some other provisions,331
matters even harder. In some versions332 the provision is translated as claims under “property
law” which is a narrow translation of the original Serbian term “imovinskopravnim zahtevima.”
Other versions, scholars333
shared by this author as well.

this provision raises the question of what is included in “property” under this provision. It,
unquestionably, raises the concern of whether this provision can be seen as a twin provision of
that which is334 found in the German Civil Procedure Code (ZPO) art. 23335 which provides for
jurisdiction over foreign defendants for as long as their assets were located within the territory of
Germany.336 This article, enshrining forum patrimonii, was added to allow suits against foreigners
337

content is identical.338
is meant to serve as a connecting factor, being a normative ambiguity which most certainly calls
is found in the territory of Serbia.”339
property that is disproportionate to the value of the dispute may be used for these purposes.340
Indubitably, the same is presumed to be valid for Bosnia and Herzegovina and Kosovo, whose
foreign company when such a defendant does not have property in the country and the parties
have not contractually designated jurisdiction to them.341

322 Ibid.
333 All authors cited in this section.
.
-

336 Ralf Michaels. “Jurisdiction, Foundations.” Elgar Encyclopedia of Private International Law, n.d.

Case C-

13, no. 1, 2013,
pp. 1–36.
338 Michaels, “Jurisdiction, Foundations.”
339 Toni Deskoski, “The New Macedonian Private International Law Act of 2007,”

329 Adrian Briggs, Civil Jurisdiction and Judgments
Branch, Case C-
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10 (2008),pp. 441–58, 231.
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The answer to this question may be inferred from a Legal Opinion of the Commercial Disputes
Division of the Supreme Commercial Court of Serbia, in which it has given quite a broad
interpretation of what property within the meaning of this article includes. In assessing whether
the local courts may have jurisdiction in a case between two foreign legal entities in a trademark
infringement matter, the Court opined that jurisdiction can be asserted in accordance with art. 54
because the merchandise whose destruction was in question was located in Serbia and, most
importantly, that “claims on destruction of merchandise through which a right was harmed and
for proving such a harm, respectively for the prohibition of such harm, can be considered to be
a property claim in a broad sense.”342 In other words, the term “property” within the meaning of
art. 54 is not only used to designate immovable property, but movable property as well, such as
goods or merchandise sold between parties.343
An equally thought-provoking provision for the purposes of special jurisdiction in commercial
matters is the second sentence of art. 54, which also vests Kosovar courts with jurisdiction “in
disputes concerning obligations created at the time when the defendant was present in Kosovo”
respectively. Much like many others in this Law, this provision has not been thoroughly discussed
in practice or scholarly writings of the region.344 Its practice in the courts seems to have been
quite unequivocal as well. In the case of a citizen of Bosnia and Herzegovina who had entered
into a contract in Serbia, the High Court in Subotica had decided that that lower courts were
moved to Bosnia.345
There is a lack of clarity whether the “defendant” in the realm of this provision is a natural person
only, or a legal one as well. In addressing this, one author considers that this part of the provision
is only applicable to natural persons.346
answer is what would happen in situations where foreign legal persons have, for instance, only
operated in one of these countries for a short period of time (e.g., days) and created obligations
The
provision only uses “presence” in the country as a connecting factor - one that can be assumed
by natural and legal persons equally. Hence, the opinion shared here is that the provision should
be applicable to legal and natural persons equally.
347

The other Article that dictates special jurisdiction on contractual matters, art. 55, is not spotless
the obligations as the connecting factor, this provision foresees both of these factors, complicating
the matters further. In short, the article gives jurisdiction to the Kosovar courts to rule over disputes
concerning obligations created or that are to be performed in these countries against a foreign
defendant, if such a person has an agency or representative in the country.348 Confusion over this
342 Legal Opinion (Pravno švatanje) adopted by the Commercial Disputes Division of the Higher Commercial Court, held on 26 March 2007, Case Law of
343 This interpretation of the term “property” in the realm of art. 54 is in compliance with the term property within Article 1 of Protocol 1 of the European
Convention of Human Rights. This term was subject to hundreds of decisions of the European Court of Human Rights whose case law has consistently
maintained that the term “property” is to include movable and immovable property, tangible and intangible assets, and even claims that have a legitimate

lex causae
determined by this PIL Act. However, it should be noted that this provision does not speak of jurisdiction based on the place of performance, but rather of that
. Questions presented here were not answered either by the
i Pravu Republike Srbije,”

, no. 1, 2014, pp. 41–61.

.
347 By contrast, the Albanian High Court came to a similar conclusion but for an unclear provision that used nationality or headquarters as a connecting factor
detailed analysis of the case

(2013) in the section on 4.2.1 Choice of Court Agreements in Albania.
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part of the article signals a purpose to regulate special jurisdiction – the type of jurisdiction whose
epicentre is the nature of the dispute or relation or the facts of the case349 – whereas the second
one uses a connecting factor which is usually attributable to general jurisdiction, i.e., the location
This distinction is not merely a theoretical one since the answer to it provides the result to the entire
“equation” of special jurisdiction in commercial matters in these countries. If art. 55 designates
art. 55 regulates special jurisdiction in contractual matters, then it is the provision that limits art.
The situation would have been clearer if art. 55 had included the word “only” or “also.” In
have jurisdiction only
indicate that its intention is to limit the powers set in art. 54, second sentence. On the contrary,
also
broadening the authorisations under art. 54, second sentence. The latter option would, indeed,
be more similar to the Brussels Ibis approach and the HCCH 2019 Judgments Convention
approach.
The view supported here is that art. 55 should be read as an extension of art. 54, meaning
that they regulate the same type of jurisdiction. In art. 54, the lawmaker intended to prescribe
jurisdiction generally over the place of creation or performance of the obligations, whereas in
art. 55 it limited this power for cases where a foreign person is the defendant. This can also
be deduced from another decision of the Commercial Appellate Court in Serbia, in which the
Court reiterated that unless there was proof that a certain Serbian legal person was a registered
representative or agent of the Slovenian defendant, the Serbian courts did not have jurisdiction
350

This reading leaves the courts without special jurisdiction based on obligations created or
performed on the territory, over foreign defendants (unless they have the said connections).
However, the courts may still be empowered with jurisdiction on forum contractus
forum
solutionis thanks to the Civil Procedure Law (Law on Contested Procedure).
Art. 61 provides that “disputes with a physical or legal person with a residence or headquarters
outside of our country regarding obligations created in Kosovo or that
in Kosovo
is situated.” Furthermore, this law also allows domestic territorial jurisdiction provisions to apply
to situations of international jurisdiction for disputes not regulated by other laws or international
agreements.351 These provisions can help supplement the gaps or ambiguities left open in art.
54, 55 or elsewhere in the PIL Act.
Another issue is whether the “obligation” referred to in the articles above is the one that has
given rise to the dispute or whether the rule adopts a characteristic performance approach.352
According to one author, the correct interpretation should be that the obligation is the one that
drove the parties to the court since, if the lawmaker wanted to opt for characteristic performance,
349 Using the words of Trevor C Hartley, International Commercial Litigation, Second Edition, Cambridge University Press, 2015,.in describing this type of
jurisdiction.
351 Art. 28 para. 3 of the Law on Contentious Procedure.
352 Hartley, International Commercial Litigation., p. 58.
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353

view that the CJEU adopted early on.
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This same view is supported here since it is also the

354

Finally, it should be noted that there is one more open door for these three countries to assert
jurisdiction in the aforementioned matters: retorsion. The Kosovo PIL Act has foreseen, in art. 48,

apply to non-contractual obligations as well.357
As was submitted above, in contractual matters, art. 55 should be read as an extension of art.
54. One of the arguments that supports this interpretation submitted here is that the same logic
is intended to apply in non-contractual matters as well when viewing the report between art. 54
and art. 53.

If the court in a foreign State shall have jurisdiction in disputes against
the provisions on jurisdiction of the court of the Republic of Kosovo, those
grounds shall be applicable to the existence of jurisdiction of the court of the
foreign State.
Since there is no record of this provision being applied before, it is unknown whether its application
also reiterated in the Law on Contentious Procedure, art. 62.
contracts, individual employment contracts or insurance.
With this entire rather dissatisfying framework of jurisdictional bases in the background, it is very
comforting to see that Kosovo has now already taken serious steps towards addressing these
art. 7 para. 1 of Brussels Ibis and, as such, much closer to the jurisdiction basis provided for in
art. 5 para. 1(g) of the Judgments Convention.
In art. 146 para. 1, the Draft states that the courts in Kosovo have jurisdiction “in matters relating
to a contract, where the ground for the claim is an obligation that was performed or should have
been performed in the Republic of Kosovo.” Identical to art. 7 para. 1(b) of Brussels Ibis, para.
goods, or provision of services, when concerned with such contracts. The Draft PIL Act also
provides for special protective jurisdiction rules in consumer, individual employment contracts
and insurance matters. They are all based on the equivalent Brussels Ibis rules. Hence, their
bis, as
indicated in Draft art. 1, where the Regulation is listed among the acts with which the Draft PIL
Act has been harmonised.

5.3.3. Jurisdiction based on non-contractual obligation
It is famously clear that art. 5 para. 1(j) of the Judgments Convention is quite limited in scope
(damages to persons and property) and is limited to physical injury (including death) for physical
persons or loss or damage to property.355 As such, it does not apply where the judgment is given
on a claim based on losses that are not connected to a physical injury or damage to tangible
property.356 Conversely, national PIL provisions, such as the ones of Kosovo PIL Act, do not have
such limitations.
Art. 54, which was analysed above in detail, provides for the jurisdiction of Kosovo courts when
an obligation was created there. Given the inclusion of non-contractual matters within the concept
of obligations from all of these countries, it is apparent that this provision is intended to apply to

factually based anchor as well, by stipulating that “in disputes on non-contractual liability for
provisions of Article 46358 and Articles 50359 to 52360 of this Law or if the damage has occurred
in the territory of the Republic of Kosovo.”361 The second part of this provision also speaks to
the applicability of the provision in actions of harmed victims towards insurance companies for
compensation of damages.
While the provisions on the applicable law on non-contractual matters are much more detailed,362
the provision on the jurisdiction on such matters cannot be considered as such. An important note
the damage has occurred.” It could be concluded that the same inspiration as in the Bier363 case
could be given to this provision as well, but the intention of the lawmaker becomes unclear when
art. 28 of the law applicable to non-contractual liability for damages is taken into account. In art.
law of the place where the act was performed or the law of the place where the consequence
occurred, depending on which of the two laws is more favourable to the injured person.” This
as an indication towards the intention, or lack thereof, of the lawmaker to empower the courts
of both locations with jurisdiction as it did with the applicable law. Some scholars only mention
the forum in the place “where harm was caused” without elaborating.364 In applying the same
provision, the Commercial Court of Appeals in Serbia has likewise decided on the jurisdiction
of the local courts in cases where the harm was caused on the territory of Serbia, despite the
action that gave rise to it being outside its territory.365 The court decided that the Serbian courts
had jurisdiction over the foreign defendant, based on art. 53, for the harm that was caused to a
local entity through reduction of funds in his bank account as a result of wrongful invoicing issued
through abuse of authority from the respondent.366
In addition to this, art. 54 which allocates jurisdiction generally for all obligations, speaks only of
“obligations created at the time when the defendant was present in Kosovo.” Does that mean
that these courts do not have jurisdiction over, e.g., an unjust enrichment claim towards a foreign
defendant because it resulted later, outside its territory, or after the defendant was no longer
contractual claims.
A better solution is now found in art. 149 of the Kosovo Draft PIL Act, which is a verbatim

358 General jurisdiction based on the domicile or the seat of the defendant.

361 Emphasis added.

353 Ibid.
.
Judgments in Civil or Commercial Matters (HCCH 2019 Judgments Convention),” para. 196.
356 Ibid.

104

366 Ibid.

105

Cross-border Recognition and Enforcement of Foreign Judicial Decisions in South East Europe and Perspectives of HCCH 2019 Judgments Convention

transposition of Brussels Ibis art. 7 para. 3. In short, it provides for the jurisdiction of its courts if:
a) the event giving rise to damage or the damage has occurred there; or b) if a harmful event or
damage is likely to occur there.
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claim of the victim.369
are not enforceable.370
arbitral awards. Although the original version of the PIL Act does have provisions on enforcement
of arbitral awards (art. 97-100), these provisions no longer apply due to the adoption of a new
Law on Arbitration.371

5.4 Exclusive jurisdiction

the administration of immovable property located in Kosovo irrespective of the nationality of
the deceased, as stipulated in art. 71,72 and 73, and one relates to rights in rem to immovable
property located in Kosovo, including lease and rent.367 As the analysis below will show, when such

6.2 Types of foreign judicial decisions that are recognised and enforced
(e.g. positive-negative decisions, interim measures)
Another important matter to consider is what types of documents have to undergo the recognition

prorogation of jurisdiction is not possible and domestic courts may not stay their proceedings in
case of lis pendens.368
In the latter points, the Kosovo PIL Act and art. 5 para. 1(h) and (i) of the Judgments Convention
and other real rights on immovables, in disputes concerning disturbance of peaceful possession
of immovables, as well as in disputes arising from leasing of immovables, or from contracts
on use of the apartment or business premises, if the immovable is situated in the territory of
in rem for all
bis
jurisdiction based on the location of property on its territory, para. 2 has adopted the solution
of Brussels Ibis
jurisdiction in proceedings which have as their object tenancies of immovable property concluded
tenant is a natural person and the landlord and the tenant are domiciled in the same state”. This

does not include administrative authorities, notaries public or non-State authorities.”372 Likewise,
within the meaning of art. 86 of the Kosovo PIL Act enforcement provisions, a foreign judgement
is considered to also be a decision of another authority that is equated with a decision of the court
in the country where it was rendered, or with a judicial settlement. This brings up the question of
notarial deeds which is not very upfront if one only observes the provisions. The Kosovo Law on
Notaries provides that foreign notarised deeds are enforceable in Kosovo under the condition of
reciprocity,373 but the procedure is not set therein. This is conditional upon the rights contained
therein not being in violation of the legal order of Kosovo. However, if the notarial deed has the
same force as a court judgment in the country of origin, its recognition should be requested from
the court prior to enforcement procedure.374 As such, any notarial deed that recognizes a right,
judgment and would therefore need to undergo the proceedings of recognition and enforcement
under the PIL Act. This is also evident from case law in Kosovo, albeit rather limited, but which
shows cases of notarial deeds being recognised through a court procedure.375

bis.

6. Procedure for recognition and enforcement of foreign judicial decisions
and compatibility with the HCCH 2019 Judgments Convention

have a right, including declaratory judgements, fall within the scope of the Convention.376 The
377

The Convention

6.1 Material scope of application
The HCCH 2019 Judgments Convention is limited to judgments in civil or commercial matters

decisions are recognisable or enforceable under it, nor has this topic been treated much among
scholars. The assumption would be that both positive and negative decisions should be recognised

succession and even defamation.

possibility of recognition of provisional or interim measures is not discussed either. Art. 77 of
the PIL Act does empower Kosovo courts to undertake the necessary provisional measures

Being a national law that regulates these matters as a primary source, the Kosovo PIL Act does
course, for as long as the judgment is provided in “private” matters – matters that fall within the
scope of the law. As such, judgments of foreign courts rendered in criminal proceedings may not

Judgments in Civil or Commercial Matters (HCCH 2019 Judgments Convention),” para. 102.
Nova Pravna
Revija, no. 1 (2014),pp. 81–84.

Elgar Encyclopaedia of Private International Law. Elgar European Law, 2017, p. 184, for Bosnia
368 Ibid.

106

Judgments in Civil or Commercial Matters (HCCH 2019 Judgments Convention),” para. 113.
377 Ibid. para 96.

107

Cross-border Recognition and Enforcement of Foreign Judicial Decisions in South East Europe and Perspectives of HCCH 2019 Judgments Convention

for the protection of personality, rights and interests of a foreign national who is present or has
property in Kosovo, but that is in matters of guardianship. The opinion shared here is similar to
the stance of the Judgments Convention – that interim measures serve two main purposes: to
or to maintain the status quo pending determination of an issue at trial.378 As such, they are not
equal to a judgment, as provided for in art. 86 of the PIL Act.

6.3 Commencement of the procedure (as a main or as a preliminary
question)
Recognition and enforcement procedures are initiated as the main subject of proceedings before
a court. The Law on Courts, art. 12, mandates the Basic Courts with the power to enforce foreign
judgments. Judgments on civil and commercial matters will be recognised and enforced through
a non-litigious procedure, in which a combination of provisions are required mainly from the
Law on non-contentious procedure379 and the Law on Enforcement Procedure.380 Furthermore,
art. 101 para. 5 of the Kosovo PIL Act stipulates “if no separate ruling has been rendered on
recognition of a foreign judgment, any court may decide on the recognition of that judgment as a

for recognition and enforcement in the respective general department of the Basic Court pursuant
to territorial jurisdiction rules within Kosovo. This includes judgments on commercial matters.381
Until recently, matters of recognition and enforcement of foreign decision were considered to be a
competence solely of the President of the Court.382 It was unclear back then and it is unclear now
foreign judgments are registered in a register on “miscellaneous civil cases” along with numerous
other civil matters.383

6.4 Documents that need to be produced (formal requirements) for the
recognition of the foreign judicial decision
The basic formal requirements as to the necessary documents are laid down in art. 87, which
issued by the competent foreign court or other authority certifying that the judgment has become
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enforceability.” An authenticated translation is another formal requirement, although it is not
art. 331 para. 2 of the Law on Contested Procedure, whose provisions apply, based on art. 18 of
the Law on Enforcement Procedure.
these criteria.386

6.5 Conditions for recognition and enforcement of foreign judicial decisions
The key requirements for recognition, other than those analysed above in this section, are:
procedural violation that prevented the party from participating in the proceedings, absence of
had already been recognised in the same matter.387 Highly similar conditions are foreseen in the
elaborate provisions on violation of the right to a defence (art. 164). Unfortunately, these particular
provisions have been subject to highly debated amendments at the Assembly388 and are likely to
be changed. Therefore, they will not be analysed in detail.

jurisdiction over the matter.389
recognition. Prishtina Basic Court refused recognition and enforcement of a decision from a
competencies of the Kosovo Privatisation Agency.390
Reciprocity is one of the key requirements for recognition and enforcement of foreign judgments,
provided in art. 92. Reciprocity within the meaning of this article is a factual one – meaning that
391
Although
reciprocity is not required in matrimonial matters or establishing paternity and maternity (art. 92
para. 2) there are cases when such judgments have been refused recognition based on lack of
reciprocity.392 Numerous other cases have been refused recognition because of reciprocity as
well.393 The Prishtina Basic Court shows particular activism in pointing out the lack of reciprocity
when dealing with cases from Serbia.394
was also seen applied well in practice.395 Scholars support the view that reciprocity should be
396

The practice of the Prishtina Basic Court shows that the court accepts the original judgment, or a
384

385

Although the decisions refer to art. 87 of the PIL Act when pointing this out, the language used
there seems to have been borrowed from art. 36 of the Law on Enforcement Procedure, which
stipulates “the proposal for enforcement shall be submitted to the enforcement body accompanied

397

388 Last debated in the Assembly of the Republic of Kosovo on 19th November, 2020.

Judgments in Civil or Commercial Matters (HCCH 2019 Judgments Convention),” para. 99.
only refers to domestic law that regulates the jurisdiction of the Kosovo Privatisation Agency
not the appropriate term and thus the term “non-contentious procedure” will be used herein.

Serbia.
inter alia, for absence of reciprocity and absence
informed that this is no longer the case and that cases of recognition and enforcement of foreign judgments are now allocated amongst the judges in the General
Department, civil division.

only points out that the document seeking recognition is not a “foreign decision” within the meaning of the Law, since it was only a legalised copy of a contract.

384 The language used in decisions is “përshkrim i vërtetuar”.
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Reciprocity in recognition and enforcement is particularly challenging for Kosovo, whose political
status is still unrecognised by many EU States – Greece, Spain, Slovakia, Cyprus and Romania
– and its closest neighbours – Serbia and Bosnia and Herzegovina. The latter also happen to
be some of its closest partners in trade, as noted above. It has been strongly advocated that
reciprocity should be removed as a requirement for recognition for foreign judgments in Kosovo,
398

This same stance is advocated in this report as well.
An attempt to remove this condition was made by the working group of the Draft PIL Act of
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In accordance with art. 101 para. 3 and 4, the decisions on recognition and enforcement may be
appealed within 15 days before the Court of Appeals in Kosovo.

7. Enforcement of foreign judicial decisions

principle” in art. 161. However, when reprocessing the Draft in June 2021, the Ministry of Justice
has reintroduced reciprocity in recognition and enforcement of judgements.399 Not only has it

a foreign judgment in Kosovo – besides the documents required for recognition – he should

currently in force. As noted above, reciprocity is currently only required for matters other than
matrimonial matters. However, the newly inserted provision in the Draft PIL Act does not provide

it originated. After the judgment is recognised, the enforcement procedure is then carried out
based on the Law on Enforcement Procedure, as stipulated in art. 11 and art. 22 para.1(5). Art.
12 provides limitations to enforcing against property of a foreign state or organisation, which

within the scope of the law. Given that this matter is a highly sensitive and disputable one, it
is very likely that amendments will be proposed to have it removed. Therefore, it is unknown
whether the provision reintroducing reciprocity will be adopted or discarded and, as such, further
analysis on this matter should be provided at a later point in time.
The judgment seeking recognition should not violate public policy according to art. 91. According

employer, all other matters can be enforced by private enforcement agents. Typically, the decision
allowing for enforcement of a foreign decision indicate a time within which the judgments should
404
The
private enforcement agent then renders the writ based on proposals for carrying out enforcement

is for status-related matters.400 For a judgment to amount to a violation of public policy, it would

enforcement document.405

valid in the Republic of Kosovo.”401 Indeed, there are indications that Kosovo courts may be

Given that a foreign judicial decision is only an “enforceable document” after it has been

recognition of a decision of a German court for dissolution of a civil partnership between a same-

directly confronted with foreign judicial decisions.

402

that the courts will be rather liberal in interpreting public policy in commercial matters.

their repetition will be omitted here.

violations that prevented the party (against whom recognition is sought) to participate in the
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Executive Summary
The legal framework for cross-border recognition and enforcement of foreign judicial decisions in
Montenegro in civil and commercial matters basically relies on the Private International Law Act
of Montenegro and a few international treaties. Montenegro only has jurisdiction over conditions
stipulated by law (or international agreement) in the recognition of foreign judicial decisions. Only
decisions on merits may be recognised, regardless of name in the state of origin and the type of
authority, both in and out of court, making the decision.
and enforcement of foreign judicial decisions, while the enforcement procedure lies in the
an enforcement agent may not decide on the recognition of foreign judgments as a preliminary
question in enforcement procedure.
There are no records regarding the quantity and quality of judgments regarding cross-border
recognition of foreign judicial decisions for all courts on the territory of Montenegro. However,
often organises training on recognition and enforcement of foreign judicial decisions.

COUNTRY REPORT: MONTENEGRO

The economy of Montenegro mostly relies on tourism and foreign investments. Even though
activities are focused on neighbouring countries and the European Market. Presently, it is hard
the declaration in accordance with art. 19 of the HCCH 2019 Judgment Convention as further
analysis regarding prevailing national interests is needed.

Author

In Montenegro, provisions on international jurisdiction are mainly contained in the 2014 Private
International Law Act (PILA), and in most cases, the provisions of the PILA will apply. Its
provisions are only vaguely compatible with the HCCH 2019 Judgments Convention and mainly
regarding prorogation of jurisdiction. Other relevant provisions either stick to a traditional basis
for jurisdiction, adherent to national legal systems, or mirror provisions of the Lugano Convention
(to which Montenegro is not a contracting state). However, Montenegro is party to the HCCH
2005 Choice of Court Convention.
The impediments to recognition and enforcement stipulated by the PILA are generally in line with

“mirror jurisdiction”) as a basis for rejecting recognition.
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1. Legal framework of the cross-border recognition and enforcement of
foreign judicial decisions

the recognition procedure. Art. 141 of the PILA, stipulates that a recognised foreign judicial
decision in Montenegro is equated with the decisions of domestic courts. This means that a

The most important legal source for the recognition of foreign judicial decisions in Montenegro
is the Private International Law Act406, which regulates this matter in detail. The provisions of the

decisions.

for recognition of foreign judicial and arbitration decisions, the provisions of the law governing
non-litigious procedure shall apply accordingly (art. 158 - Due application of other legislation), and
the provisions of the Law on Enforcement and Securing of Claims shall apply to the enforcement
procedure itself.

of a foreign judicial decision under the law of the state of origin (and enforceability if enforcement
is sought), as well as the absence of violations of Montenegrin law with regard; 2) international

on the merits is that there is no violation of the public order of the country in which recognition

As for multilateral agreements, Montenegro is a Contracting State to the Convention on Choice of
Court Agreements (HCCH 2005 Choice of Court Convention), which is applicable in Montenegro
as of August 1, 2018. Although the Convention provides for the recognition and enforcement

decision may be recognised or its recognition may be refused. In any case, the decision cannot

agreement between the parties to a dispute.407

Chapter XIV regulates in detail the procedure for recognizing foreign judicial decisions (art. 152158).

There are also certain provisions that are important for this area in a number of multilateral
Hague Convention on International Access to Justice contain provisions on the recognition and
Montenegro has concluded bilateral treaties on legal assistance in civil procedures with the
following states: Austria, Belgium, Bosnia and Herzegovina, Cyprus, Czech Republic, France,
Greece, Hungary, Italy, Macedonia, Poland, Romania, Serbia and Slovakia. The Ministry of
408
and
409
with the Russian Federation.
of foreign decisions and arbitral awards, concluded with: Austria, Belgium, France and Greece:
the Agreement with Austria on the Mutual Recognition and Enforcement of Arbitral Awards
and Settlements Reached Before Arbitral Tribunals in Commercial Matters (1960, in force
since 1961); the Convention with Austria on the Recognition and Enforcement of Maintenance
Judgments (1961, in force since 1962); the Convention with Belgium on the Recognition and
Enforcement of Maintenance Judgments (1971, in force since 1976), the Convention with France
on the Recognition and Enforcement of Judgments in Civil and Commercial Matters (1971, in
force since 1972); the Agreement with Greece on the Mutual Recognition and Enforcement of
Judgments (1959, in force since 1960).

1.1. Overview of legal provisions
The PILA is the basic source of law that, in practice, will most often be applied to the recognition
and enforcement of a foreign judicial decision. Part Three of the law regulates this matter in
obstacles for recognition of a foreign judicial decision (art. 142-147, art. 149).
406 For references to these laws, see the Bibliography at the end of this report
407 The Convention on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters (HCCH 2019 Judgments Convention) is intended
to complement it.
409 See
Private International Law of Montenegro, International Encyclopaedia of Laws. Kluwer Law International, 2020, pp. 30-31. The
Agreement with the USSR on Legal Assistance in Family, Civil and Criminal Matters (in force since 26 May 1963). The issue of the succession of international
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The jurisdiction of courts for the recognition and enforcement of foreign judicial decisions is
prescribed by the Law on Courts, and the provisions of the Law on Enforcement and Securing of
Claims apply to enforcement proceedings.

1.2. Assessment of the legal framework
most common in comparative law, applies in Montenegro. In the recognition of foreign judicial
decisions, Montenegro only has jurisdiction over conditions stipulated by law (or international
agreement). Only decisions on merits may be recognised, regardless of name in the state of
origin and the type of authority, both in and out of court, making the decision, as long as the
decision is made in the form, procedure and by the authority responsible for making such a
decision under the law of the state of origin (e.g., a decision of a foreign administrative body may
be recognised if it meets the conditions for recognition). The foreign character of the decision
now be considered foreign decisions.410
by the PILA, and successful solutions from the legislation of the countries of the region served
as a starting point.411

2. Institutional framework for the cross-border recognition and enforcement
of foreign judicial decisions
2.1. Overview of legal provisions determining stakeholders in the crossborder recognition and enforcement of foreign judicial decisions
In Montenegro, the courts play the most important role in the recognition and enforcement of
foreign judicial decisions, while the role of other stakeholders, besides enforcement agents, is not
(Private International Law). Podgorica, Pravni fakultet UCG, Podgorica, 2017, p. 184.
411 Compare art. 152-158 of the Montenegrin PILA with art. 108-111 of the Slovenian PILA and arts. 111-116 of the Macedonian PILA.
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directly regulated in relation to enforcement measures. The role of the court in this procedure is
prescribed by the Law on Courts and the PILA. The former law prescribes only jurisdiction, while

introduced a new legal profession into the legal system of Montenegro – the enforcement
agent as an independent holder of a function with public authority. The provisions of the LESC

does not contain provisions on enforcement agents, whose jurisdiction is prescribed by The Law
on Enforcement and Securing of Claims.

specify their respective powers (art. 4). This basically abandoned the so-called system of “court

2.2. Stakeholders putting the cross-border recognition and enforcement of
foreign judicial decisions

of the court is prescribed by law (art. 3). The competence for recognition of foreign judgments

2.2.1. Courts

The local jurisdiction of enforcement agents is clearly stipulated by the provisions of the LESC.

consequently, enforcement agents may not decide on the recognition of foreign judgments as a
preliminary question in enforcement procedure.

The basic courts of Montenegro decide on the recognition and enforcement of foreign judicial
competent.412
on enforcement and recognition of foreign judicial decisions (PILA, art. 152 para. 3).
judgments in enforcement procedures in the following matters only: to hand over or take away a
child; to reinstate an employee at work; when the judgment obliges the debtor to perform an act
on a petition to create security; on a petition for counter-enforcement, and upon the request of a
judgment creditor for payment of unliquidated damages (LESC, art. 4).

2.2.2. Administrative institutions (Ministry of Justice, Central Authorities
etc.)
The role of administrative institutions regarding recognition and enforcement of foreign judicial

debtor in cases where the determination and enforcement results from authentic documents.
Here, one must also have in mind the provision of the PILA stipulating that “the enforcement of
court and arbitration decisions shall fall within the territorial jurisdiction of the court in territory of
which the enforcement is to be carried out” (art. 152 para. 4). This inconsistency between the
the LESC took several years to drafted and then had a long vacatio legis, but both entered into
force in 2014.
According to enforcement agents, it is not a problem in practice as they simply disregard this
provision but it can be misleading to the general public, so this provision of the PILA should be
amended for the sake of legal security.414

2.2.5. Other relevant stakeholders
Notarial service in Montenegro functions as a public service pursuant to the Law on Notaries.415

addressed by the court deciding on recognition and enforcement of foreign judicial decisions in
order to obtain information on a foreign law (in accordance with the European Convention on
Information on Foreign Law of 1968); if service is needed (in accordance with the HCCH 1965
Service Convention413), or if assistance in some other way is needed.

money and other movables, they are in charge of performing services conferred to them by court
decisions.416 In the scope of private international law, the most important role played by notaries
417
The Law on Notaries provides for notarial form as

Furthermore, the Ministry of Justice prepares an annual general report on the application of the
PILA as an obligation in the course of European integration, and collects data on case law of the
Montenegrin courts. However, the data are only of a general nature, containing the number of

family and obligations law.418 A notarial deed on any legal transaction shall acquire the status of
title. However, if a foreign notary deed is to be performed in Montenegro, it is not necessary to

of recognition and enforcement included.

2.2.3. Legal Practitioners (Lawyers, Legal representatives, etc.)
In proceedings in which decisions are made on the recognition and enforcement of foreign judicial
decisions in Montenegro, the parties always engage lawyers. They are usually lawyers from a
foreign country, who have the right to represent in Montenegro as well. As far as we know, these
lawyers are not particularly specialised in dealing with such cases.

up in Montenegro.419

2.3. Mapping the cooperation among stakeholders

and when the Ministry of Justice and the courts provided easily traceable case records.

2.2.4. Enforcement agents
The Law on Enforcement and Securing of Claims, which was initially implemented in 2014,
412 The Commercial Court decides on the recognition and enforcement of foreign judicial decisions rendered by commercial courts, as well as of foreign
arbitration awards (art. 14 para. 4 and art. 18 para. 2(4) of the Law on Courts).

416 Art. 4 of the Law on Notaries.
417 Notaries acting as court commissioners have been entrusted by court decisions with ruling on succession procedures.
418 See
Ad Solemnitatem in Montenegrin Law.” Annals FLB – Belgrade Law Review
419 Art. 8 para. 1 of the Law on Notaries.
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3. The role of courts and enforcement agents in cross-border recognition
and enforcement of foreign judicial decisions
3.1. Capacities of courts in regard to cross-border recognition of foreign
judicial decisions
The Rules of the Court of Montenegro420 provide general information regarding the capacities

A Department can have one or more Councils.421 The Court decides upon an application for the
422

recognition of foreign judgements in 2020. A council of three judges decides on complaints
regarding decisions in the second instance.423

3.2. Quantity and quality of judgments regarding cross-border recognition
of foreign judicial decisions
The Ministry of Justice of Montenegro supervises the implementation of the PILA in Montenegro.
An Annual Report on the Implementation of PILA provides data regarding the quantity of

There are no records regarding quantity and quality of judgments regarding cross-border
recognition of foreign judicial decisions for all the courts on the territory of Montenegro. However,
the High Court in Podgorica has a department monitoring case law and tracking PIL cases. In
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the Basic Court in Podgorica provides the information that in 2020, the Basic Court in Podgorica
received 24 applications for recognition of foreign judgements and has decided on 29 such
applications.427
Furthermore, in 2020, the Basic Court in Podgorica received 5 complaints on recognition
regarding the quality of decisions on enforcement of foreign judgements.

3.3. Capacities of enforcement agents in regard to the cross-border
recognition of foreign judicial decisions
In Montenegro, enforcement agents are not competent to make decisions in recognition

3.4. Recognition and enforcement of foreign judicial decisions within
educational programs of Judicial Training Academies
Montenegro, as a candidate country for EU membership, and on the basis of the Stabilisation
and Association Agreement, has undertaken the obligation to harmonise its laws with the acquis
Centre428 also dealt with issues of recognition and enforcement of foreign judicial decisions.
IRZ Foundation, a two-day seminar entitled “Jurisdiction, recognition and enforcement of judicial
decisions in civil and commercial matters in European Union law and Montenegrin law” was
organised for civil and commercial court judges of the northern and central regions. On that
occasion, the topics of recognition and enforcement of foreign judicial decisions on the basis of
the Brussels I Regulation, the Lugano Convention and the Private International Law Act were
to Montenegro, in cooperation with EIPA (European Institute of Public Administration) from

since specialised software used by the courts only recognises the application of the European

enforcement of judicial decisions in judicial cooperation in the EU in civil and commercial matters
- New EU Regulation Brussels I-bis and proceedings before European courts.”

after being anonymised,424 but in practice this does not apply to all decisions. Furthermore,
sometimes it takes years before a decision is made available on the website. The research that
the author of this analysis privately conducted on the practice of the basic courts in Podgorica and
Cetinje for the period from January 2015 to November 2018 shows that cases where recognition
and enforcement of foreign judgments were sought constitute most of the cases involving an

In 2016, as part of a two-day seminar held in Bar, training was conducted on the following topics:
Recognition and enforcement of foreign judicial decisions in civil and commercial matters on the
basis of the Private International Law Act and the Brussels I Regulation.

with the most challenging cases being those originating from common law countries (the USA or
In the period from January 2015 to November 2018, the Commercial Court in Podgorica decided
mostly on the recognition of judgments from Serbia in accordance with the bilateral agreement
with this country,425 and in one case, on the recognition of a decision from Croatia in accordance
with the PILA.426

organised a seminar on the topic: “Enforcement and security in Montenegro and in the EU.”
The topics were: Enforcement and security of claims in Montenegro - the relationship between
judicial decisions; Enforcement of judicial decisions in the EU: Lugano Convention, Brussels

421 Art. 25 of the Rules of the Court.
422 Art. 252 of the Rules of the Court.
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though the country has good economic relations with all countries worldwide, Montenegrin trading
activities are focused on neighbouring countries and the European Market.
Instruments for Recognition and Enforcement in Civil and Commercial Matters within EU
Judicial Cooperation - Revised EU Brussels I-bis Regulation and European Procedures.” The
seminar was organised in cooperation with the European Institute of Public Administration

Montenegro is a member of WTO which promotes the movement of goods to a wider market.434
Regional integration has been achieved by membership in the CEFTA, the EFTA, and an EU Free
Trade Agreement. Furthermore, Montenegro has adhered to various international standards and
has entered into various agreements with numerous countries.

for Montenegro “Strengthening the capacity of judicial bodies and the quality of justice” with the

4. Economic and political aspects in respect to the implementation of the
HCCH 2019 Judgments Convention
The Convention is strongly pro-enforcement with the potential of harmonising the laws in this
investment and global economy,

429

4.1.1. Import
The leading trade partners with respect to imports are Serbia - €500.4 million, Germany - €244.2
million and China - €221.9 million.435
The most frequently imported products in Montenegro are machinery and transport equipment

so that the contracting States are bound to recognise and

notice, etc.430 The Convention provides several solutions with the aim of encouraging the
accession of States. Firstly, the Convention provides for “indirect” jurisdictional bases. Secondly,

4.1.2. Export

Thirdly, it has a narrow scope of application. The success of this Convention depends on the
political will of the States to sign the Convention. So far, the Convention has been signed by three
countries.431 It remains to be seen in what timeframe and how many states will sign Convention.
On the other hand, if the Convention is not successful, parties will be bound to conduct fragmented

and Herzegovina - €29.8 million.436

Montenegro has commercial relationships with countries that have become actively involved in The

432

and iron and steel.

4.2. Political aspects in regards to the implementation of the HCCH 2019
Judgments Convention

If Montenegro becomes a State Party to the HCCH 2019 Judgments

to a potentially wider range of Countries (compared to State Parties to the HCCH 2005 Choice
of Court Convention).433
terms of guarantee that judgments rendered in their country can be recognized and enforced in
Montenegro, under the same conditions that are in place in their country. In such a scenario, one

the general elections held on August 30, 2020, there was a change of government in Montenegro,
and the successor party to the former League of Communists - the Democratic Party of Socialists,
system (in December 1990). In the run-up to the elections, the previous government did not
The new government was formed in December 2020, and has not yet taken concrete measures

4.1. Main trading partners in terms of import and export
The economy of Montenegro mostly relies on tourism and foreign investments. Montenegro is a
candidate for EU membership and has signed the EU Stabilisation and Association Agreement
and an Interim Agreement on trade and trade-related issues. However, because it is not a member
of EU, Montenegro has its own Customs regulations. The Law on Customs and The Regulation

be a priority for the new government, especially since current issues are related to changes in
electoral legislation and related regulations, as well as the adoption of a number of regulations
to achieve transitional justice.

4.2.1. Circumstances that can provide for your country to express

429 Stewart, David P. “The Hague Conference Adopts a New Convention on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial
Matters.” American Journal of International Law, Volume 113, Issue 4, October 2019, pp. 772-783.

Convention

Judgments in Civil or Commercial Matters.”

So far Montenegro has not used the opt-out mechanisms included in the other HCCH instruments.
,

Vol. 29, pp. 491-511.
and Singapore.
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436 Ibid.
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Montenegro.
establishment of treaty relations with other Contracting States),437
court based its jurisdiction on facts not recognised by the law of Montenegro as facts that may
serve as grounds for the establishment of international jurisdiction of a Montenegrin court in
handling the same dispute.438 One might argue that in order to preserve the so-called “mirror

5. International jurisdiction and compatibility with the HCCH 2019
Judgments Convention

4.2.2. Circumstances that can provide for your country to express
declarations in accordance with Article 17, 18, 19 and 25 of the HCCH 2019
Judgments Conventions

In Montenegro, international jurisdiction provisions are mainly contained in the 2014 Private
International Law Act, and in most cases, the provisions of the PILA will apply. Its provisions
are only vaguely compatible with the HCCH 2019 Judgments Convention and mainly regarding
prorogation of jurisdiction. Other relevant provisions either stick to the traditional basis for
jurisdiction, adherent to national legal systems, or mirror provisions of the Lugano Convention
(to which Montenegro is not a Contracting State.) However, Montenegro is a party to the HCCH
2005 Choice of Court Convention, and in the case of a legal gap, the Law on Civil Procedure
allows for the application of domestic rules on local jurisdiction in the function of the rules of
international jurisdiction.443

it uses is the location of the court of origin of the judgment outside of Montenegro. Therefore, the

Jurisdiction shall be established on the basis of the facts and circumstances present at the time
the procedure is initiated and any subsequent changes of facts upon which the jurisdiction was
established that may occur at a later stage of a procedure shall not impact jurisdiction (PILA, art.

this regard.

from art. 142–147 of the PILA are irrelevant. Furthermore, Montenegro adheres to the same
provision from the HCCH 2005 Choice of Court Convention (art. 20).

over the PILA or any other special law regulating international jurisdiction and shall apply directly
444
In case that a foreign court has
jurisdiction under the provisions of an international treaty, the domestic court should only declare

were always aimed at neutralizing some
concepts.439 As the HCCH 2019 Judgments
Convention already addresses some safeguards (e.g., punitive damages), it is hard to assess

5.1. General international jurisdiction (domicile, habitual residence)

producing in rem

The general jurisdiction of the judiciary of Montenegro for all types of litigious and non-litigious
440

Art. 19 of the HCCH 2019 Judgments Convention raises many questions, and at least two issues

on the residence of the defendant who is a natural person. Thus, habitual residence is not a
condition for general international jurisdiction in the PILA.

As the declaration according to art. 19 of the Convention can be made only in relation to a party

If the defendant is a legal person, according to the rule of general jurisdiction, he may be sued

activities, the State should identify which government agencies are covered by the declaration
and the circumstances under which they would be included before making a decision on
441

that state property will be protected, even though the state retains its immunity.442 Montenegro,
facilitated conditions prescribed by the Convention is not in its best interests and may consider
providing for the application of stricter conditions in order to protect state property.
438 Art. 145 of the PILA.
439 E.g. pre-trial discovery (HCCH 1970 Convention, art. 23).
440 See infra under 5.4.

442 Immunity issues in relation to recognition and enforcement of foreign judicial decisions are not dealt with in Montenegro national legislation. Immunity from
enforcement measures in enforcement procedures of domestic or foreign court judgments is provided by art. 13 of the Law on Enforcement and Securing of
Claims (LESC). Art. 29 of the Law on Civil Procedure provides that the court of Montenegro will have international jurisdiction if its jurisdiction for a dispute with an

persons, in case of doubt, the place where their management is located shall be considered
their seat. In disputes against Montenegro or local government units, the seat of its parliament
is relevant.445
In certain cases, the residence of the defendant can also be the basis for this type of jurisdiction,
but only when the defendant is a natural person. If a defendant neither has a domicile in
Montenegro nor in the other State, a court in Montenegro shall have jurisdiction if the defendant
has his residence in Montenegro.446
material co-defendants, as well as for non-litigious matters, if certain requirements are met. In
the event of a lawsuit with multiple defendants and with the status of material co-defendants,
a Montenegrin court shall also have jurisdiction when one of the defendants has his domicile
or seat in Montenegro.447 Where a legal relationship is decided upon in non-litigious procedure
443
444
445
446

Art. 29 of the Law on Civil Procedure.
Pursuant to art. 9 of the Constitution of Montenegro.
Art. 40 of the PILA.
Art. 99 paragraph 2 of the PILA.

jurisdiction of Montenegrin courts to adjudicate cases against foreign citizens protected by immunity and against foreign States and international organizations.
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involving several parties, a Montenegrin court shall have jurisdiction if the party against whom the
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irrespective of the subject matter of the dispute, is not allowed.454 The jurisdiction of either a

person, if that person has his domicile or seat in Montenegro.448 In non-litigious procedures, there
is no defendant so the court starts from the domicile of the person whose role in the procedure is
residence to natural persons who do not have a domicile.

5.2. Prorogation of jurisdiction (expressively/tacitly, before or after the
commencement of the procedure)
Provisions on prorogation of jurisdiction in the PILA were inspired by the rules of the Lugano
Convention, the Brussels I Regulation (before the 2012 recast) and the HCCH Convention on
Choice of Court Agreements (in force in Montenegro since 8 January 2018). The basic ideas of
these international documents were tailored into a national piece of legislation.
The PILA provides for the possibility of choosing forum agreements of both the Montenegrin and
foreign judiciary. Pursuant to the PILA, parties may agree on the jurisdiction of a foreign judicial
authority (one or more foreign courts) or domestic courts (one or more national courts) in matters
in which they may freely decide, irrespective of their citizenship, domicile or residence,449 as long
as there is an international character in their relationship. This wording goes well beyond the
Other States (LRCL) and is aimed at liberalising this domain. The PILA is thus in line with
the art. 1 para. 2 of the HCCH 2005 Choice of Court Convention on scope, which provides the
450

in a form compliant with the custom that the parties knew or ought to have known and which is
generally known in that area of trade and is regularly adhered to by the parties in agreements of
the same type. An agreement on jurisdiction is deemed to be concluded in writing if it is concluded
by electronic means of communication that may create a permanent record of the agreement.455
jurisdiction of a Montenegrin court is allowed, the jurisdiction of a Montenegrin court may be
established by the consent of a defendant. A defendant is deemed to have given his consent for
against a payment order, or by pleading the merits without having contested jurisdiction.456

5.3. In comparison to Article 5 of the HCCH 2019 Judgments Convention,
provide for the compatibility of the other jurisdictional criteria in the
Convention and in the national legal sources
Before comparing national jurisdictional criteria and criteria from art. 5 of the HCCH 2019

451

parties cannot agree on the jurisdiction because they cannot freely dispose of their rights.

452

Thus,

is a matter of choice of forum agreement for a dispute on the payment of damages due to noncould be recognised in our country if it meets other, legally prescribed conditions.453
as a clause in a sales contract, which provides that all disputes arising out of the contract may
be settled by the courts of a particular country, or after a dispute has arisen, in the form of a
prorogation contract. In both cases, the emphasis is on contracting jurisdictions for disputes from
particular relations. A general prorogation clause, on the basis of which a particular jurisdiction
would have been assumed for all future disputes arising out of all legal relations of the parties,

jurisdiction,457 (citizenship,458
situated, place of performance of a contract, place of harmful event and so forth).

of the consumer, the place of habitual work of the employee and so forth. Special protection for
consumers and employees is primarily based on the premises that:
consumer contracts, if the consumer has domicile in Montenegro, and in the employment
contract, if the employee habitually performs his job in Montenegro;459
2. the other party to the contract (company, employer) may initiate the procedure only in
Montenegro as the place of domicile of the weaker party;
3. in order to avoid disturbing this system, the possibility of parties designating jurisdiction is
limited.
and provides
for the possibility of establishing jurisdiction of the courts and bodies of Montenegro when such
jurisdiction is not prescribed by law.460
would be unreasonable to demand that the action be brought abroad, and that the case has a
461

art. 5 must be assessed individually for each party.
448 Art. 109 of the PILA.
449 Under the HCCH 2005 Choice of Court Convention (Art. 1 para. 2), it is provided that in the domain of jurisdiction a case is considered to be international
unless the parties are resident in the same Contracting State and the relationship of the parties and all other elements relevant to the dispute, irrespective of
where the chosen court is located, are connected only with that State.
451 Previously, pursuant to art. 49 of the LRCL, in order to be able to agree on the jurisdiction of the domestic judiciary, at least one of the parties had to be a
citizen of Montenegro or in the case of a legal person, have its seat in Montenegro. For the contracting of the jurisdiction of a foreign judiciary, foreign citizenship,
452 Art. 104 of the PILA.
453 Pak, Milan
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454 Triva, Siniša and Mihajlo Dika.
Aleksandar.
,
procesno pravo (International Civil Procedural Law). Zagreb, Informator, 1987, p. 29.
455 Art. 105 of the PILA.
456 Art. 106 of the PILA.
, Maja. “The New Private International Law Act of Montenegro.”
458 As citizenship is not relevant for this subject matter it will not be addressed in the following survey.
459 Even if the employee does not or did not regularly work only in one country, if the business unit that engaged the employee is or was located in Montenegro.
460 The ability to establish the jurisdiction of judiciary in Montenegro, although the PILA does not provide for the competence of our bodies for this type of
relationship, is motivated by securing access to justice as one of the fundamental human rights.
461 Art. 113 of the PILA.
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The following section compares jurisdictional criteria from art. 5 of the HCCH 2019 Judgments
their compatibility.
jurisdiction. Therefore, habitual residence is not a base for this type of jurisdiction to the subject
matters covered by the HCCH 2019 Judgments Convention, so these criteria are not compatible
with the art. 5 para. 1(a).
Generally, habitual residence is not a standard for jurisdiction in the PILA for the subject matters
covered in this Study. The Act provides no special rules on jurisdiction pertaining to natural
persons conducting business activities and other rules cannot be applied by way of analogy and
therefore the national criteria on jurisdiction are not compatible with art. 5 para. 1(b).
In addition, there is no special provision in the PILA stipulating that a judgement is eligible for
recognition if the person against whom recognition or enforcement is sought is the person that
brought the claim, other than a counterclaim, on which the judgment is based, and therefore the
national criteria on jurisdiction are not compatible with art. 5 para. 1(c).
Art. 102 of the PILA, entitled “Jurisdiction according to the place of business” is compatible with
the art. 5 para. 1(d). It stipulates that a Montenegrin court shall have jurisdiction over a dispute
arising out of the business operation of a branch, representative unit or secondary establishment
located in Montenegro even when the defendant does not have his statutory seat in Montenegro.
The PILA stipulates that in matters in which an agreement on the jurisdiction of a Montenegrin
court is allowed pursuant to art. 103, the jurisdiction of the Montenegrin court may be established
by the consent of the defendant (art. 106 para. 1). In addition, the Law on Civil Procedure
addresses the situation when the jurisdiction of the domestic court depends on the consent of the
defendant.462 Thus, Montenegrin provisions are compatible with situations where the defendant
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art. 119 para. 2 of the PILA with art. 5 para. 1(h) of the Convention.
Pursuant to art. 101 of the PILA, a Montenegrin court with jurisdiction to hear one of several
actions shall also have jurisdiction to hear other actions if they are related to the action that the
Montenegrin court has jurisdiction over (the actions shall be deemed related if the connections
risk of irreconcilable judgments if the actions were heard separately). Generally speaking, the
be eligible for recognition if it is ruled against the defendant on a contractual obligation secured
by a right in rem on immovable property located in Montenegro, if the contractual claim was
brought together with a claim against the same defendant relating to the right in rem and this
criterion is fully in compliance with art. 5 para. 1(i) of the Convention.
The criterion from the PILA art. 126 para. 1 stipulating that “A Montenegrin court shall have
occurred or is likely to occur on the territory of Montenegro” is fully in compliance with art. 5 para.
1(j) of the Convention.
Montenegrin law does not recognise the concept of trust as it is a legal category unknown to the
domestic legal system. Therefore, there is no provision in compliance with art. 5 para. 1(k) of the
Convention.
Regarding jurisdiction for a judgment ruled on a counterclaim, the PILA stipulates, in a general
manner, that the Montenegrin court shall have jurisdiction to hear the counterclaim arising from
the same agreement or facts on which the original action is based, but it does not provide for the
As Montenegro is a State Party to the HCCH 2005 Choice of Court Convention, it introduced
provisions on the same subject matter in line with the Convention in the PILA (art. 103, 104) and

Report.463

para. 1(m) of the HCCH 2019 Judgments Convention.

Art. 106 para. 2 of the PILA addresses a similar situation as does art. 5 para. 1(f) of the Convention.
A defendant is deemed to have given consent for the jurisdiction of a Montenegrin court if he has

The PILA provisions on jurisdiction in consumer and employment matters (art. 124-125) are in
line with the Lugano Convention and compatible with the criteria from art. 5 para. 2 of the HCCH
2019 Judgments Convention.
3 of the Convention.

Regarding jurisdiction to hear contractual disputes, the PILA (art. 123) mirrors the wording of art.
5 para. 1(g) and art. 5 para. 1(g)(I) of the Convention in a general rule, even addressing what is
(in the supply of goods, the place in which, under the contract, the goods have been delivered
or should be delivered; in the supply of services, the place in which, under the contract, the
services have been delivered or should be delivered). As parties are free to agree on jurisdiction

5.4. Exclusive jurisdiction

provided for by that or another piece of legislation. Based on the PILA, the judiciary of Montenegro

law applicable to the contract is not applicable in Montenegro.
term tenancy of immovable property located in Montenegro. If a tenancy of immovable property
tenant is a natural person and both the landlord and tenant have their domicile in another country,

jurisdiction of the domestic court is dependent on consent of the defendant whereby the defendant granted consent.”

128

on the authorities of Montenegro, matters beyond the scope of the HCCH 2019 Judgments
Convention.464
relating to the acquisition, transfer, alteration and termination of real rights in immovable property
in Montenegro, as well as for the tenancy of immovable property located in our country. Here, the
464 Subject matters include: registration with public registers kept in Montenegro, validity, nullity or dissolution of a company or other legal person and the
validity of decisions of their organs, if they have their seat in Montenegro and procedures related to the registration or validity of industrial property rights in
Montenegro (Arts. 111, 118 and 122 of the PILA, respectively).
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in Montenegro. However, meritorious decisions in administrative matters may be the subject of
465

Regarding the tenancy of immovable property
Study.

regarding long-term tenancy. If a tenancy of immovable property is concluded for temporary
of the Convention. In Montenegro, the status of natural persons, maintenance, family matters,
succession matters (sub-paragraphs a, b, c, d) as traditional civil matters may be the subject of
recognition and enforcement pursuant to the PILA. Some matters listed in art. 2 para. 1 of the

jurisdiction of our judiciary.466
aircraft, vessels, nor for disputes in respect of a lease of aircraft and vessels even if the register
where the aircraft or vessel is registered is kept in Montenegro.467

on an agreement on the jurisdiction of a domestic or foreign judiciary, unless the parties have
otherwise agreed.468
one party initiates proceedings in another country and not in the country whose jurisdiction was

notion of civil cases and judgments eligible for recognition and enforcement (sub-paragraphs k,
l). Other matters listed are generally not considered civil and commercial matters in Montenegrin
legislation if they stem from acta iure imperii.
Art. 2 para. 2 of the HCCH 2019 Judgments Convention refers to cases “where a listed matter

against a payment order, or pleads the merits without having contested jurisdiction. In such
cases, the parties took the opportunity to change their choice of competent jurisdiction based on

protects the weaker party. Thus, in the case of a consumer contract, the legislator protects the
consumer, or, in the case of an individual employment contract, the employee, by stipulating that
an economically stronger party (trader or employer) can sue a weaker party that has domicile in
Montenegro only in Montenegro, unless the parties designate the jurisdiction of another judiciary
by prorogation agreement.469

it arose as a preliminary question, in particular by way of defence.”471 The preliminary question,
court handles the matter of recognition or declaration of enforceability of a foreign judgment as
a preliminary question, the Montenegrin court shall have jurisdiction in respect of its recognition
or declaration as enforceable in the procedure in which it decides the matter in relation to which
the application is made.”
Arbitration and related proceedings addressed in art. 2 para. 3 of the HCCH 2019 Judgments
and Enforcement of Foreign Arbitral Awards of 1958 and the Law on Arbitration.

6. Procedure for recognition and enforcement of foreign judicial decisions
and compatibility with the HCCH 2019 Judgements Convention
6.1. Material scope of application

The national legislation of Montenegro is in line with art. 2 para. 4 and 5 of the HCCH 2019
Judgments Convention. The PILA even stipulates that its provisions also apply to private law
relations with an international element in which one party is a state unless otherwise provided for
by law. As privileges and immunities addressed in art. 2 para. 5 of the HCCH 2019 Judgments
involving privileges and immunities will not give rise to judgments in civil or commercial matters.472

6.1.1. In comparison to Article 1 and 2 of the HCCH 2019 Judgments
Convention, provide for the compatibility of the material scope of application
for the recognition and enforcement of foreign judicial decisions in the
Convention and in the national legal sources
Montenegrin legislation is compatible with the substantive scope regarding civil and commercial
matters as stipulated by art. 1 of the HCCH 2019 Judgments Convention which addresses the
470

Recent trends in European PIL – challenges for the national legislations of the South East European countries. Edited by T. Deskoski. Skopje, Faculty of Law
Skopje, 2011, p. 50.
466 Art. 119 para. 2 of the PILA.
467 Art. 121 of the PILA.
468 Art. 103–104 of the PILA.
469 Art. 124–125 of the PILA.

6.2. Types of foreign judicial decisions that are recognized and enforced
(e.g. positive-negative decisions, interim measures)
In Montenegro, the subject of recognition may be a foreign judicial decision, court settlement or
decision of another authority which is equivalent to a court judgment in the country of origin and
regulates private legal relations with an international element.473 Only meritorious decisions may
be recognised, irrespective of name in the country where they were rendered, and irrespective
of which type of authority, possibly even non-judicial, may have made the decision, as long as
the decision was made in the form, procedure and by an authority competent for the adoption of
such a decision pursuant to the law of the country of the decision-making (e.g. the decision of a
foreign administrative or religious body on divorce can be recognised if it meets the conditions

473 Art. 141 of the PILA.
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for recognition).474 The Law on Enforcement and Securing of Claims stipulates that foreign
enforceable decisions must meet the requirements for recognition and enforcement, prescribed
by law or international treaty in order to be viable for the enforcement procedure (art. 12). This
law lists judicial decisions and decisions in administrative procedures which may be subject
to the enforcement procedure (which also applies to foreign decisions). According to this law,
judicial decisions are: a judgment, ruling, ruling on securing of claims, payment and other court
order, arbitration decisions and a court settlement (art. 10 para. 1). Decisions in administrative
procedure under this Law are: a ruling and conclusion of a state administration body and other
state body, as well as a business organisation or other legal entity adopted in performance of
public authorisations and settlements reached under the law governing general administrative
procedure (art. 19 para. 2).
Applying the rule contained in art. 19 para. 1 of the LESC on foreign judicial decisions, the
list might appear as follows: foreign condemnatory judgment from civil proceedings and foreign
decision on security, foreign payment and other foreign court orders, foreign arbitration awards,
a foreign court settlement concluded before a court.475

476

6.3. Commencement of the procedure (as a main or preliminary question)
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, it will be
considered that there are no obstacles and therefore a decision on the recognition of a foreign
decision will be issued.
Pursuant to the PILA, the conditions for the recognition of a foreign judgment are:
Finality under the law of the State of origin
A foreign judgment shall be recognised if the person seeking recognition submits, together with
the law of the country of origin.478
even after a postponed deadline, the application for the recognition of a foreign court decision
will be rejected.
the country in which recognition is sought include:
International jurisdiction

The procedure for the recognition of a foreign judicial decision shall be initiated by an application.
The recognition of foreign court decisions shall fall within the territorial jurisdiction of the court
having actual jurisdiction.
Where a Montenegrin court handles the recognition or declaration of enforceability of a foreign
judgment as a preliminary question, the Montenegrin court shall have jurisdiction over its
recognition or declaration as enforceable in the procedure in which it decides the matter for which
the application was made.477

of a judicial or other authority of Montenegro,479 as well as if the foreign court based its jurisdiction
on facts not recognised by the law of Montenegro as the facts that may serve as grounds for the
establishment of international jurisdiction of a Montenegrin court in handling the same dispute.480

6.4. Documents that need to be produced (formal requirements) for the
recognition of the foreign judicial decision

The right of the defence

The following must be submitted together with the application for recognition or declaration of

the defendant could not have taken part in the foreign proceedings due to irregularities in the
procedure. The inability to participate in the proceedings should be interpreted narrowly, that the

law of the State in which it was given if the declaration of enforceability of the judgment is sought
(PILA, art. 156).

6.5. Conditions for recognition and enforcement of foreign judicial decisions
In Montenegro, the preconditions for the recognition of a foreign judgment are formulated as
impediments to recognition, that is, in a negative way. The only positively formulated precondition
474 Pak, Milan.
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,

not use it, it is not entitled to invoke a violation of the right of the defence in the procedure for the
recognition of a foreign judgment.481
482
which opens the possibility for a
decision was made must prove that he could not have taken part in the procedure because he
was not served in person with the summons, lawsuit, or decision which instituted the proceedings,
or if no attempt of service was made. If personal delivery was tried, but it was not successful,
478 Art. 142 and art. 149 para. 2 of the PILA.
479 Art. 144 of the PILA.
480 Art. 145 of the PILA.

(Private International Law). Belgrade, Nomos, 1991, p. 104.

476 For the case law in Serbia, see
Univerzitet u Beogradu, Pravni fakultet, 2012, p. 583.
477 Art. 152 and 155 of the PILA.

Respecting the rights of the defence in the law of Montenegro implies that a Montenegrin court

(Commentary of the PILA).

(Private International Law, 14th edn.). Belgrade,
Belgrade, Nomos, 1991, p. 290.
482 Art. 143 of the PILA.
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the opponent of the applicant cannot rely on this reason. This objection is characteristic of the
decisions made in the absence of the defendant.483 In the second case, the opponent of the

COUNTRY REPORT | MONTENEGRO

foreign judicial decision in Montenegro is the equivalent of decisions of domestic courts. This

short.484 The opponent of the applicant for the recognition cannot invoke this basis if he has in any
whether the conditions from art. 142–147 of the PILA have been met.
The procedure for the recognition of foreign judgments is regulated by art. 152- 157 of the
PILA. The recognition procedure is initiated by an application of a party.488 The court decides in
Art. 146, para. 1 of the PILA stipulates, “A foreign judgment shall not be recognised if a judicial
another foreign judgment on the same cause of action was recognized in Montenegro.” Therefore,
and if there is a valid domestic decision, or a previously recognised foreign judgment in the same
legal matter, between the same parties, this will constitute an unavoidable impediment to the
recognition of a foreign judgment.

489

The procedure must be

hearings. The court may, by its ruling, recognize a judgment, recognize a judgment and establish
that it is enforceable or refuse recognition. A party can submit a complaint against a ruling on
recognition to the Council of three judges of a Basic Court or Commercial Court in 30 days from

The PILA prescribes that the court shall stay the proceedings for recognition of a foreign judgment
if proceedings instituted earlier and involving the same cause of action and between the same
parties are still pending before a Montenegrin court. The proceedings will be stayed until the
earlier proceedings have been completed.485
depends on the outcome of the domestic lawsuit. If the domestic litigation results in the issuance

refusing recognition. Furthermore, if the judgment of a foreign court has been set aside by the
court of the country of origin, the party can submit an application to reopen the procedure as an

iudicata) and a foreign judgment could not be recognised. If the procedure in Montenegro does
not end with the issuance of a meritorious decision, the recognition procedure would continue.

7. Enforcement of foreign judicial decisions

Violation of public policy

7.1. Type of enforcement procedure

judgment itself, would be manifestly contrary to the public policy of Montenegro.486 The court
shall act

Enforcement procedure is regulated by The Law on Enforcement and Securing of Claims.
Enforcement procedure can be initiated by the application of a party to an Enforcement Agent,491
492
Enforcement agents are
appointed by the Minister of Justice, who supervises their work. A party shall submit the ruling on

the basic principles of the domestic legal system. The public policy subsumes a defence based
on procedural and substantive fraud.487
The above listed impediments for recognition and enforcement from the PILA are in line with
those from art. 7 of the HCCH 2019 Judgments Convention. The only tricky issues relate to
international jurisdiction. Jurisdiction-related issues are dealt with in several articles, paragraphs
and sub-paragraphs of the Convention and they are not addressed in the same manner in
of this Study. Another defence which is not the same in the two legal sources is the notion of

6.6. Procedure for recognition and enforcement of foreign judicial decisions

134

application for enforcement.493
Upon receipt of the enforcement application, the Enforcement Agent renders a decision to initiate
such a decision to a competent court within 5 days of the receipt of the decision. However, such
title.494
It is also important to emphasize that Enforcement Agents are only competent to decide on
cases where the competency of the court is prescribed by law. However, the competence for

recognition in art. 145 of the PILA.

2004, p. 453.
484 Ibid.
485 Art. 146 para. 2 of the PILA.
486 Art. 147 of the PILA.
487 See

490

foreign judgment as a preliminary question in an enforcement procedure.495
488
489
490
491
492
493

Art. 152 of the PILA.
Art. 153 of the PILA.
Art. 154 of the PILA.
Collier, J. G.
Art. 4 of the LESC.
Rogerson, Pippa.

. Cambridge University Press, 2004, p. 123.
. Cambridge University Press, 2013, p. 237.

(Private International Law). Podgorica, Pravni fakultet UCG, Podgorica, 2017, pp. 196-198.
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On the basis of a decision that has partially become enforceable, enforcement may be ordered
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International

Encyclopaedia of Laws. Kluwer Law International, 2020.
of Private International Law

enforcement of a decision.

-

are directly confronted with a foreign judicial decision
When a foreign judicial decision is attached to the application for enforcement, the enforcement
agent is obliged to reject such an application as inadmissible because there is no court decision

-

creditor to submit an application for recognition of a foreign judicial decision.

-
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Executive Summary
The purpose of this Report is to provide an overview of the national legislation regarding
recognition and enforcement of foreign judicial decisions and to critically assess the current legal
of foreign judicial decisions in the Republic of North Macedonia. Moreover, this Report is
constructed around the solutions provided in the HCCH 2019 Judgments Convention in order
to intensify international cooperation with the Hague Conference on Private International Law
intended to incorporate the views of the most relevant stakeholders for the recognition and
enforcement procedures in the Republic of North Macedonia such as the Ministry of Justice of
the Republic of North Macedonia (MoJ), the Chamber of Enforcement Agents of the Republic of
North Macedonia, and the largest civil court in the Republic of North Macedonia – the Basic Civil
Court of Skopje.
The main strategy of national Private International Law is to transpose the relevant EU Regulations
into the Private International Law Act (PILA 2020) and to be in line with the developments of the
Hague Conference on Private International Law (HCCH). Such a strategy intends to gradually
adapt the judiciary to the solutions and principles provided in the EU Regulations even before
the Republic of North Macedonia becomes a Member State to the EU, and at the same time,

COUNTRY REPORT: NORTH MACEDONIA
this Report. The PILA 2020 has been in force since February 2021, and at the time this Report
was being written, potential problems had not arisen in practice, although the timeframe of its
application is rather short (only 2 months).
Author
Ilija Rumenov

that the national procedure for recognition and enforcement of foreign decisions will support the
circulation of judgments on the basis of the HCCH 2019 Judgments Convention. Nevertheless,
there are certain aspects that the PILA 2020 needs to adopt to provide for better coordination
the HCCH 2019 Judgments Convention are present in the PILA 2020. However, there are certain
aspects that could potentially disrupt coordination between the PILA 2020 and the HCCH 2019
Judgments Convention such as the problems with the domicile of persons that are not registered,
or that have abandoned their domicile in the Republic of North Macedonia and have habitual
Regarding the stakeholders, this Report shows that they are well aware of the legal sources and
them have indicated that too little is done in the practical training of the stakeholders, especially
with the implementation of the new PILA 2020 and the four signed HCCH Conventions in 2019,
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1. Legal Framework of the cross-border recognition and enforcement of
civil judicial decisions
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The scope of the PILA 2020 has been slightly changed and, in comparison with the PILA 2007,
it now only contains one paragraph covering all of the PIL issues (applicable law, international
jurisdiction and procedure and recognition and enforcement). This rule also does not specify the
subject matter of the relations covered by the PILA 2020,505
506

1.1 Overview of Constitutional and Legal Provisions
The legal provisions on Private International Law and especially those for the recognition and
enforcement of foreign judicial decisions in the Republic of North Macedonia (North Macedonia)

1.1.1.2 The provisions in the PILA 2020 regarding recognition and
enforcement of foreign decisions

agreements.

Part IV of the PILA 2020 refers to the recognition and enforcement of foreign decisions. The

Coordination between the national legal sources and international agreements is provided for by
art. 118 of the Constitution of Republic of North Macedonia496 which stipulates the supremacy
of international agreements over national legal sources.497 Moreover, the Law on Courts498

Chapter II conditions for recognition and enforcement and Chapter III procedure for recognition
and enforcement. These aspects will be covered in Part 6 of this Study.

conditionally, if the provisions in the international agreement are directly applicable, the Court will
apply the provisions of the international agreement.499 Such a position is also envisaged in the
Private International Law Act (hereinafter the PILA 2020)500 where the supremacy of international
agreements stipulates that the provisions of the PILA 2020 are not applicable if they are regulated
501

Therefore, to properly understand the system of incorporation of foreign judicial decisions in North
Macedonia, mention has to be made to the national legal sources, as well as the international
agreements (bilateral and multilateral) that are applicable in North Macedonia. Part 1.1.1 will
address the legal provisions for the recognition and enforcement of foreign judicial decisions
that are part of the national legal sources, while Part 1.1.2. will provide an overview of the
international legal agreements that contain provisions on recognition and enforcement of foreign
judicial decisions.

1.1.1 National Legal Sources
1.1.1.1. Private International Law Act of the Republic of North Macedonia
The PILA 2020 was adopted in January 2020 (in force since February 2021) and represents the
1991. However, to properly understand the rules of the new PILA 2020, mention must be made to
its predecessors: the Private International Law Act of 2007 (hereinafter the PILA 2007)502 and Act
(hereinafter the PILA 1982).503 Furthermore, the duty imposed by art. 68 of the Stabilisation and
Association Agreement with the European Communities and their Member States (SAA)504 for
the adaptation of internal laws and compatibility of the legal sources of North Macedonia with EU

499 Art. 18 para. 4 of the Law on Courts.
501 Art. 2 of the PILA 2020.

element.” An identical solution was contained in art. 1 of PILA 1982.
506 Art. 1 of the PILA 2020
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1.1.2 International Legal Sources

1.1.2.2 Multilateral Agreements

1.1.2.1 Bilateral Agreements

The Republic of North Macedonia is a member to a large number of multilateral conventions

The Republic of North Macedonia has developed friendly relations with other countries with
refer to the following aspects: Consular Conventions,507
economic cooperation,508 Bilateral Agreements for international legal assistance,509 and Bilateral
Agreements that are applicable in the Republic of North Macedonia based on succession from
510

following list of multilateral agreements is based on the international organisation that adopted
these multilateral conventions: Hague Conference on Private International Law (HCCH);511
Council of Europe;512 United Nations and other relevant international organisations.513

1.2 Assessment of the Legal Framework
The Republic of North Macedonia tends to follow the new trends of PIL and to be in line with the
new tendencies of the EU PIL and the provisions of the Hague Conventions. The Constitution
Constitution is a very important provision which resolves the issue of hierarchy and coordination
between national and international legal sources.

508 Agreement for trade and economic cooperation, concluded between the Government of the Republic of Macedonia and the Government of the Russian
Amendments of the Agreement for economic cooperation between the Republic of Macedonia and the Republic of Slovenia according to the legal order of the EU

legal source regarding PIL and thus for the recognition and enforcement of foreign decisions.
from the solutions in the PILA 2007. The new solutions in the PILA 2020 are constructed around
the ideas of enhancing the transparency of provisions, of adopting an open and international

Agreement between the Macedonian Government and the Austrian Federal Government on Economic, Agricultural, Industrial, Technical and Technological

Republic of Macedonia and the Government of the Republic of Croatia for amendments and changes of the Agreement between the Government of the Republic

Memorandum for economic cooperation between the Ministry of Economy of the Republic of Macedonia and the Ministry of Economy of the Republic of Slovakia
(The Memorandum was signed on 19.11.2012); Agreement for economic cooperation between the Government of the Republic of Macedonia and the Socialist

between the Republic of Macedonia and Bosnia and Herzegovina for amendments and changes of the Agreement between the Republic of Macedonia and
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Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children; HCCH Convention on Choice of
Court Agreements of 30 June 2005; HCCH Convention on the International Recovery of Child Support and Other Forms of Family Maintenance of 23 November
2007; HCCH Protocol on the Law Applicable to Maintenance Obligations of 23 November 2007 (The last 4 HCCH Conventions were signed in 2019 but have still
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approach in dealing with PIL issues and making the rules more easily accessible to legal
practitioners.514 To achieve these aims, the PILA 2020 has set three main goals.
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maintenance obligations;522
2008 on the law applicable to contractual obligations (Rome I);523

Act into sections and subsections according to subject matter, and with headings before every
component and additional headings to identify the subject matter for every article. Structured thus
makes the PILA 2020 more easily accessible to legal practitioners and subsequently enhances
the transparency of the provisions.
The second goal is to implement through the PILA 2020 most of the new tendencies of EU private
international law (hereinafter the EU PIL) provisions, and those of the Hague Conference of
Private International Law (hereinafter the HCCH) regarding the determination of applicable law,
jurisdictional criteria and provisions regarding recognition and enforcement of foreign decisions.

2007 on the law applicable to non-contractual obligations (Rome II);524
December 2012 on jurisdiction and the recognition and enforcement of judgments in civil
and commercial matters;525
2012 on jurisdiction, applicable law, recognition and enforcement of decisions and
acceptance and enforcement of authentic instruments in matters of succession and on
526

international law provisions of the EU, especially those which have “universal application.”515
instruments of the EU and the HCCH, whereby the law designated by the Regulation shall apply
situations shall be dealt with on an equal basis.516 Moreover, the legislator bears in mind that EU PIL
is still under construction,517 consisting not only of the legal instruments of the European Council
those of the HCCH).518 On the other hand, there are certain discrepancies in the implementation
of the EU PIL rules that can be traced in many of the Member States of the EU.519 Therefore,
to properly implement the EU PIL rules and, at the same time, to provide for a more coherent
approach to the EU PIL, the national legislator opted to incorporate many of these PIL tendencies
(increased use of party autonomy as a connecting factor, reduction of nationality as a connecting
that judges and the practitioners could become acquainted with the EU PIL rules even before
North Macedonia becomes a Member State to the EU. So, for this purpose, the PILA 2020 has
been harmonised with the following EU Regulations:
in the area of jurisdiction, applicable law and the recognition and enforcement of decisions
in matters of matrimonial property regimes;520
cooperation in the area of the law applicable to divorce and legal separation;521
law, recognition and enforcement of decisions and cooperation in matters relating to
future perspectives.” PE 462.487, 8.

2010 implementing enhanced cooperation in the area of the law applicable to divorce and legal separation OJ L 343, 29.12.2010, 10–16; art. 20 of the Regulation

the recognition and enforcement of decisions in matters of matrimonial property regimes OJ L 183, 8.7.2016, 1–29.
516 Boele Woelki K. “For better or for worse: The Europeanisation of International Divorce Law.”
, vol. 12. 2010, p. 29.
517 Ibid., p. 20.
518 Ibid.
519 Hess, B., S. Law and P. Ortolani (eds.). “An evaluation study of national procedural laws and practices in terms of their impact on the free circulation of

national private international law act does not only apply among Member States of the EU, but
also among third countries. So this notion of universality of the provisions played an important
Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental
Responsibility and Measures for the Protection of Children from 1996; the Hague Convention on
the International Recovery of Child Support and Other Forms of Family Maintenance from 2007;
the Hague Protocol on the Law Applicable to Maintenance Obligations from 2007 and the Hague
Convention on Choice of Court Agreements from 2005.
tendencies in private international law and Europeanising the core understanding of its
institutions. The systematisation that has been introduced in this new PIL code provides for
much easier implementation by legal practitioners in North Macedonia. It will nevertheless be a
challenge for the judiciary to accommodate such a large structural change with respect to the
private international law, however, to achieve the main goal of the legislation, that is to bring it
closer to the EU private international law rules, this must not represent an obstacle. When the
judiciary adapts to these provisions in the PILA 2020, then the imminent move to the EU private
international law regulations should not represent a tremendous problem. Thereby, the PILA
2020 solves two problems with one act: it modernizes the national private international law in an
evolutionary manner and provides for easier adaptation to EU regulations.
Very important provisions in the PILA 2020 are the rules for interpretation of the provisions which
are fully transposed EU regulations. These rules allow the judiciary to comply its national law
with the standards and interpretations of the EU institutes and thereby to go in line with the
interpretation provided in the EU, although North Macedonia is still just a candidate country to
the EU. Without these provisions, it would still be possible to distort the understanding of EU
legal institutions and the goal of harmonising the internal law with EU legislation would not be
achieved.
Regarding international legal sources, North Macedonia tends to be a member to the most
Although North Macedonia signed four Hague Conventions (HCCH 1996 Convention; HCCH
2005 Convention; HCCH 2007 Convention and HCCH 2007 Protocol) in 2019, three years later,
522 OJ L 7, 10.1.2009.

2017, p. 45.
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A certain number of bilateral agreements were signed from 1991 onwards, and there are also a
number of bilateral agreements that are applicable in the Republic of North Macedonia based on
could further enhance its policy for judicial cooperation in civil matters with other countries by
signing bilateral agreements and multilateral conventions for judicial assistance in civil matters.
In addition, as an active participant in the HCCH, North Macedonia follows the developments
in this organisation, and based on its own interests, it can become a member to other HCCH
Conventions (the HCCH Convention on the International Protection of Adults 2000 and the HCCH
Convention on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial
Matters 2019).

2. Institutional Framework for the cross-border recognition and enforcement
of civil judicial decisions
2.1 Overview of Legal Provisions Determining Stakeholders in the crossborder recognition and enforcement of civil judicial decisions
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There are a total of 27 basic courts in North Macedonia. Competentia ratione materiae of
the basic courts is determined by the rules of general legal delegation. The basic courts are
cases. It should be noted that although all the basic courts are established as courts of general
ratione materiae jurisdiction of the basic
courts for the area of Skopje as the capital city. Namely, the two basic courts that are situated in
Skopje are organised as “specialised” courts with complete separation of jurisdiction in criminal
and civil matters. Previously known as the Basic Court Skopje 1 and Basic Court Skopje 2, the
basic courts in Skopje have been renamed as Basic Criminal Court Skopje and Basic Civil Court
Skopje.
Territorial jurisdiction over the recognition of a foreign judicial decision lies with any court that
has substantive jurisdiction.533 However, such a position does not preclude the possibility that
no special ruling has been rendered as to the recognition of a foreign judicial decision, any court
procedure.534

The procedure for recognition and enforcement of foreign judicial decisions is envisaged as
a non-contentious procedure that is conducted before the Courts of the Republic of North

2.2.2 Administrative institutions (Ministry of Justice, Central Authorities
etc.)

other relevant stakeholders that play an important role in the procedure for the incorporation
of foreign judgments into the legal system of North Macedonia. The main stakeholder in the

The most important administrative institution that has competences in regard to judicial
assistance in civil matters is the Ministry of Justice of the Republic of North Macedonia. There
is a special sector devoted to international judicial assistance in civil matters that, among other
responsibilities, covers: responsibilities in regard to the requests of national and foreign courts
in providing international judicial assistance in civil matters for the recognition and enforcement
of foreign judicial decisions in criminal and civil matters; statistical data for civil cases;
responsibilities for negotiating and signing bilateral agreements in judicial assistance and the

and competences are established by the Law on Courts.527 The recognition and enforcement
procedure is envisaged in the Private International Law Act from 2020528 and since it represents
a special non-contentious procedure, the Non-contentious Procedure Act is also applicable.529
Other relevant stakeholders that are particularly important in the process of the enforcement of
foreign judicial decisions in North Macedonia are enforcement agents. The procedure and duties
of Enforcement Agents are provided in the Enforcement Act.530
The Ministry of Justice of the Republic of North Macedonia (the Ministry of Justice), especially

for their proper implementation in cases involving judicial assistance in civil matters; observation
of the application of International Agreements;535 cooperation with the diplomatic and consular
representatives of the Republic of North Macedonia in foreign countries in providing international
judicial assistance.

recognition and enforcement. They are often the Central Authority in Conventions that referee
international judicial assistance, and they play a role in the procedure for judicial assistance
provided in the Law on Civil Procedure.531

The Central Authorities which are organised on the basis of these Conventions covering
international judicial assistance are usually536 based in the same Sector for international judicial
assistance at the Ministry of Justice of Republic of North Macedonia.

2.2 Stakeholders putting the cross-border recognition and enforcement of
civil decisions into Practice

2.2.3 Legal Practitioners (Lawyers, Legal representatives, etc.)

2.2.1 Courts
In North Macedonia, the competence to decide in independent proceedings on the recognition of
(
).532 The basic courts are established for one or more municipalities.

The legal practice is particularly important for the recognition and enforcement of foreign judicial
decisions and for international judicial cooperation. Since the recognition and enforcement
procedure is envisaged as a non-contentious judicial procedure, the foreign creditor of the claim
of the foreign judicial decision. This procedure, provided for in PILA 2020 (art. 163-175), applies
533 Art. 166 para. 2 of the PILA 2020.
534 Art. 167 of the PILA 2020.
535 HCCH Convention on civil procedure of 1 March 1954; HCCH Convention Abolishing the Requirement of Legalisation for Foreign Public Documents
HCCH Convention on the Taking of Evidence Abroad in Civil or Commercial Matters of 18 March 1970; HCCH Convention on International Access to Justice
of 25 October 1980; Convention on the Recovery Abroad of Maintenance of 20 June 1956; Convention on the Recognition and Enforcement of Foreign Arbitral
investment disputes between States and nationals of other States of 18 March 1965; Protocol on Arbitration Clauses of 24 September 1923; Convention on the

532 Art. 31, Law on Courts.
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536 The Central authorities determined on the basis of the Conventions that refer to family matters are structured in the Ministry of Labor and Social Policy.
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both to judicial decisions and arbitration awards.
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in civil matters as well as recognition and enforcement of foreign judicial decisions: universities

2.2.4 Enforcement agents

2.3.1 Ministries and other Institutions

The enforcement procedure in North Macedonia is prescribed in the Enforcement Act. This
law came into force on January 1, 2017. Historically, before the new model for enforcement had
537

courts in accordance with the former federal Enforcement Procedure Act of 1978. Under this
Law, the courts had jurisdiction to allow and to conduct the enforcement of monetary and non-

The main stakeholders that are relevant for the adoption of international agreements in the scope
of international judicial cooperation in civil matters covering also the recognition and enforcement
of foreign judicial decisions are the Ministry of Justice of the Republic of North Macedonia, the

were also included in the enforcement procedure performing major technical (and sometimes
even essential) tasks within the proceedings.538

North Macedonia, the Ministry of Finance of Republic of North Macedonia and the Secretariat for
Legislation of Republic of North Macedonia. The key stakeholder for international agreements on
recognition and enforcement of foreign judicial decisions is the Government which is responsible
for the conclusion and negotiations of international agreements in the name of the Republic of
North Macedonia.543 Upon written initiative of the Ministry of Justice,544 the Government decides
that it needs to start negotiations or conclude an international agreement. The Ministry of Justice

retained the same solutions as the former federal Act of 1978. The Enforcement Act of 2005 (with
amendments in 2006, 2007, 2008, 2009, 2010, 2011 and 2013)539 introduced a new system of
enforcement in North Macedonia. Namely, the previous court-oriented system of enforcement

the conclusion of a bilateral agreement or accession to a multilateral international agreement.545
This proposal needs to contain several elements such as: the constitutional basis, opinion on
the relations with the relevant international organisation, the reasons for the conclusion of the

the jurisdiction of the courts and the enforcement was entrusted to enforcement agents - persons
with public authorisations established by law, who conduct enforcement.540

to the enforcement of the international agreement, and the delegation that will conduct the
negotiations.546 The proposal needs to contain the draft of the international agreement that is
to be concluded or acceded.547
well as the Ministry of Finance and the Secretariat for Legislation that need to provide their
Opinion on this Proposal.548 If the Government accepts the Proposal, then it will determine the
basis for the negotiations and the delegation that will conduct the negotiations.549 Moreover, the
Government can authorise the Chief of the delegation550 (usually the Minister of Justice) to sign
the international agreement.551 After the signing of the international agreement, the Delegation
will prepare a written report and submit it to the Government.552 The decision on the accession of
North Macedonia to a multilateral international agreement that is in force is implemented by the

because it considered that the interpretation of the content of the court judgment in terms of its

In North Macedonia, the legal system entails private enforcement by independent and highly
professional enforcement agents. They conduct enforcement in accordance with the enforcement
title and in accordance with legal authorisations. The modern concept of enforcement is deemed

2.3 Stakeholders responsible for adoption of the 2019 Hague Convention
The procedure for adoption of international agreements in North Macedonia is provided for in
541
It is a very
important legal act that sets forth the procedure for conducting negotiations for the conclusion
of international agreements, accession to multilateral international agreements, initiation of the

553

554

542

to bilateral and multilateral agreements. This law also maps the main stakeholders that are
responsible for the adoption of international agreements. For international judicial cooperation in
civil matters and recognition and enforcement of foreign judicial decisions, the direct stakeholders
of the Republic of North Macedonia; the Government of the Republic of North Macedonia;
Republic of North Macedonia and the Secretariat for Legislation of Republic of North Macedonia.

Then, the Ministry of

the international agreement.555
Government or the Ministry of Justice.556
544 For The Hague Conventions, the Sector for international judicial assistance at the Ministry of Justice is responsible.

and for operationalisation of international agreements regarding international judicial cooperation
538 Zoroska-Kamilovska T., Rakocevic M., “A General Overview of Enforcement in Civil and Commercial Matters in Macedonia.” LeXonomica, Vol. 8, No. 1.
June 2016, p. 31.

550 If the Government does not authorise a person to sign the international agreement, after the acceptance of the written report of the delegation, it can

540 Zoroska-Kamilovska and Rakocevic, p. 31-33.
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2.3.2 NGO’s
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2.4.2 Stakeholders relevant for the procedure for adoption of the 2019
Hague Convention

enforcement of foreign judicial decisions and international judicial assistance. However, from
positive.

• MFA
• MF
• SL
Opinion
The
Government
accepts the
proposal
authorized to
the MoJ to sign
the IA

in the education of the Judges and the Public prosecutors, which is provided by the Academy for
Judges and Public Prosecutors.

2.3.4 Other Relevant Stakeholders

MoJ sends
proposal
for initiating
procedure for

The Delegation
of the MoJ
• Signs the IA
• Submits
report to
Governments

SL – Secretariat for Legislation
IA – International Agreement
IO – International Organizations
MF – Ministry of Finance

procedure

The cooperation between the Ministry of Justice and the Universities in North Macedonia is

The Governmental organisations of several countries such as Germany (GIZ), USA (USAID),
the Scandinavian countries, Holland, United Kingdom and the United Nations have played a
very important role in the shaping of the judicial system in North Macedonia. These countries
and international organisations have organised a large range of activities that help the national
authorities provide for better legal solutions and better implementation of new legislation. These

Universities advice
and analysis

MoJ Proposal

for adoption of an IA

2.3.3 Academia

MFA sends
proposal for
adopting a Law

The
Government
sends the Law

of IA

of IA

The Assembly

The Government
or MoJ enforce
the IA

aspects, organising debates, workshops and other educational activities.

3. The Role of Courts and the enforcement agents in the cross-border
recognition and enforcement of civil judicial decisions

2.4 Mapping Cooperation among Stakeholders

I stage – ex parte

2.4.1 Stakeholders relevant for the procedure for recognition and
enforcement of foreign judicial decisions
Party
Legal practitioners
Application

Ministry of Justice
International judicial
assistance

II stage –
Adversarial
hearing

Conditions determined upon objection of
the parties:
Right of defense

and enforcement. However, most of these cases relate to divorce, so they are decided by a
single judge.557 The statistical data shows that a small number of cases are decided in Stage II
of the recognition and enforcement procedure (by a chamber of three judges).558 The statistical
data is given in Table 1.

Opposite party
Served with ruling
Appeal 30 days

III stage –
Appellate
procedure

Basic Court
Chamber of 3 judges
Obligatory adversarial
hearing

Appellate Court
Appeal 15 days

The largest basic civil court is located in Skopje and it is the Basic Civil Court Skopje (previously
Basic Court Skopje 2). The recognition and enforcement procedure is envisaged as a nonnon-contentious and succession section of the Basic Civil Court Skopje. This section of the
Basic Civil Court Skopje consists of only three judges, covering various legal aspects that are
decided in non-contentious procedure. The number of cases these judges decide on annually is

Basic Court
Single judge

- Final judgment on the same subject matter
between the same parties
- Public policy

3.1 Capacities of Courts in regard to the cross-border recognition of foreign
judicial decisions

3.2 Quantity and Quality of the decisions regarding cross-border recognition
of judgments
Enforcement agents
Enforcement title

After evaluation of the data provided by the Ministry of Justice of the Republic of North Macedonia
and the Chamber of Enforcement Agents of the Republic of North Macedonia, the total number
is 21 cases, processed through the system of the Ministry of Justice, and 32 cases with a foreign
557 Table 1.1
558 Table 1.2
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element that needed to be enforced by Enforcement Agents in North Macedonia in the period
cases based on the criteria whether the foreign decisions needs to be enforced or only recognized
by the Court. Moreover, the Ministry of Justice maintains information about the number of cases
that are processed through mechanisms provided in bilateral and multilateral agreements as
international judicial assistance. In these cases, the Ministry of Justice provides the parties with
judicial assistance, by helping the parties with translations of the documentation, assisting the
parties with submitting the application to the relevant Court that has jurisdiction for a particular
case and other assistance. An important note with respect to these cases is that most of them
were processed in accordance with the PILA 2007. Since the PILA 2020 has only become
applicable as of January 2021, the Ministry of Justice and the Chamber of Enforcement Agents
do not have enough data about the cases in the current year.
Generally, the position of enforcement agents is that they apply the provisions of the Enforcement
Act (EA)559 and the PILA 2020, and in order for a foreign judicial decision to be enforced in North

COUNTRY REPORT | NORTH MACEDONIA

3.3 Capacities of Enforcement Agents in regard to the cross-border
recognition of foreign judicial decisions
The enforcement of judgments in the territory of North Macedonia is conducted according to the
EA. The enforcement procedure applies to domestic enforceable judgments as well as to foreign
judgments if they satisfy the conditions for recognition provided in the national legislation or
561
Such a position provides that all
of the enforcement agents that are authorised in North Macedonia can enforce foreign judgments.
Number of cross-border cases enforced by the Enforcement Agents (2017-2020)

Number of cases

2017

2018

2019

2020

16

13

1

2

is directly confronted with a foreign judicial decision, it will refuse the request for enforcement
court, and therefore the foreign decision lacks a ruling on recognition. According to the Chamber
of Enforcement Agents of the Republic of North Macedonia, they have encountered certain
problematic aspects connected to technical problems during the enforcement procedure of
foreign judgments in the cases of payment of debt on non-residential bank accounts. In such
situations, the bank procedure required the basis for the transaction and the complete case
problem for cases where the payment was provided in one instalment. However, in situations with
recurring payments (maintenance obligations), this caused certain problems and increased the
costs of administration of the enforcement procedure because the bank required the complete
Enforcement Agents of the Republic of North Macedonia, such a procedure only increases the
cost of enforcement and it is unnecessary because the basis for such a transfer was procured
Number of cross-border recognition cases and decisions decided by the Basic Civil Court
Skopje (2017-2020)

1. Total number of cases

2017

2018

2019

2020

190

200

195

210

3

3

5

2. Cases decided by a Chamber
of three judges (Stage II of the
5
recognition
and
enforcement
procedure)

3.4 Recognition and enforcement of foreign judicial decisions within
Educational Programs of Judicial Training Academies
The Academy for Judges and Public Prosecutors “Pavel Shatev” (The Academy) is envisaged
judicial system through professional training of judges, public prosecutors, the judicial and
prosecutorial service. Its structure and organisation are governed by the Law on the Academy
for Judges and Public Prosecutors,562 Statute,563 and other relevant acts. There are two types of
educational activities: basic education and continuous education. The basic education concerns
the candidates for judges and public prosecutors, while continuous education is designed as
permanent enhancement of the compatibilities of the judiciary. The educational program for the
basic education of candidates on the subject of recognition and enforcement of foreign judicial
decisions is covered with 2 hours of theoretical education (these 2 hours concern the entirety of
the national PIL) and 2 hours of theoretical education on EU cooperation in civil and commercial
matters. Practical education is envisaged in the educational program as 5 hours of education (2
hours of PIL and 3 hours of EU PIL).
Continuous education consists of permanent courses on the novelties and new legal acts at
procedure for foreign judicial decisions. In 2019, the Academy conducted two trainings on the
“Brussels Ibis Regulation” and the “Brussels IIbis Regulation”; in 2020, the Academy did not
provide any training on recognition and enforcement; while for 2021, one training is envisaged
on the subject of “Recognition and enforcement of foreign judicial decisions”.

Number of cross-border cases processed by the Ministry of Justice of Republic of North
Macedonia (2017-2020)560

Number of cases

2017

2018

2019

2020

1

11

7

2
561 Art. 8 of the Enforcement Act.

560 In some of the cases, the parties directly address their application through some of the mechanisms provided in the bilateral and multilateral agreements
through the Ministry of Justice of the Republic of North Macedonia as judicial assistance in civil matters.
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4. Economic and political aspects in respect to the implementation of the
2019 Hague Convention

COUNTRY REPORT | NORTH MACEDONIA

4.1.2 Export
Country

4.1 Main trading partners in terms of import and export

2019565

2018

2. Serbia

th

3. Bulgaria

nd

partners such as Turkey, USA, Russian Federation, South Africa, Brazil and others are also
important.

4. Belgium

th

4.1.1 Import

5. Greece

th

2019564

2018

2017

2016

)

th

)

th

Greece

(4th)

Serbia

(3th)

)

)

th

)

th

)

Russian
Federation

th

)

)

th

)

th

)

th

)

)

)

th

)

)

th

th

)

th

)

)

th

)

th

)

)

th

th

)

th

th

th

th

th

)

)

th

USA

Brazil

China

)

th

South Africa

)

st

)

)

China
Turkey

Germany
United
Kingdom

2016

1. Germany

Germany, Serbia, Bulgaria, Belgium and Greece, and for imports they were Germany, United
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4.2 Political aspects in regards to the implementation of the 2019 Hague
Convention
4.2.1 Circumstances that can provide for your Country to express

avoid the establishment of treaty relations with other Contracting States. The principal result

made.566 Regarding North Macedonia, there are no political or legal issues with other countries
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which sometimes do not correspond with the factual situation,574 because many people
intentionally or by omission disrespect the obligation to register if they leave the country for
longer than three months.575 As a result, there could be a hypothetical situation where the Courts
in North Macedonia rightfully assumed jurisdiction on the basis of art. 110 of the PILA (domicile
573

Convention will be applicable towards all of the Member States to the Convention.

4.2.2 Circumstances that can provide for your Country to express
declarations in accordance with Article 17, 18, 19 and 25 of the 2019 Hague
Convention
In light of the general politics of North Macedonia in regards to the enhancement of trade and

country. One possible solution is the application of the habitual residence of the defendant as
a jurisdictional criterion based on art. 110 of the PILA instead of the domicile. Art. 110 of the

and 25 of the 2019 Hague Convention.

if the Court of North Macedonia determines jurisdiction based on the habitual residence of the
defendant, this would mitigate the disproportion between the domicile and the habitual residence

5. International jurisdiction and compatibility with the 2019 Hague
Convention
5.1 General international jurisdiction (domicile, habitual residence)
out the general provisions for international jurisdiction. The main novelty regarding the general
jurisdiction provisions both in contentious and in non-contentious procedure is the introduction
of the habitual residence of the defendant as a jurisdictional criterion.567 The domicile of the
defendant is still present as a jurisdictional criterion but now it is given alternatively with the
habitual residence of the defendant. So, the general jurisdiction of the Courts of North Macedonia
is established if the defendant (who is a natural person) has domicile or habitual residence in
North Macedonia. There is a separate provision regarding the general jurisdictional criterion
for legal persons in both procedures which establishes the jurisdiction of the Courts of North
Macedonia according to the seat of the legal person.568 Another novelty is the provision in the
569

Art. 5 para. 1(a) of the 2019 Hague Convention provides that a judgment is eligible for recognition
or enforcement if the person against whom such recognition or enforcement is sought was
habitually resident in the State of origin at the time that person became party to the proceedings.
The new PILA 2020 also provides for domicile or habitual residence of the defendant as
jurisdictional criteria for the determination of basic jurisdiction.570

5.2 Prorogation of jurisdiction (expressively/tacitly, before or after the
commencement of the procedure)
Section 2 of the PILA 2020 is now dedicated to the prorogation of jurisdiction. This section has
576
Art. 122 to 125 mirror
the provisions in Section 7 of the Brussels Ibis Regulation and the wording of these provisions
tries to follow the wording of the provisions in the Brussels Ibis Regulation. In comparison with
refers to the prorogation of jurisdiction of the Courts of the Republic of North Macedonia. According
Courts of North Macedonia.577 With such a position, the prorogation of jurisdiction of the Courts
PILA 2020 such as the lis pendes rule578 and non-recognition of foreign decisions that are in
breach of prorogation of the Courts of Republic of North Macedonia.579
jurisdictional aspect of Choice of Court agreements is not absolute, since it is left to the parties to
580

in order to choose the Courts of the Republic of North Macedonia, it is not required for one of the
parties to be a Macedonian citizen, or if a legal person to have its situs in North Macedonia.581
Furthermore, in the PILA 2020 stipulates that in order to choose a foreign Court, it is not required
for one of the parties to be a foreign citizen or if a legal person to have its situs in foreign state.582

and usually the domicile will correspond with the habitual residence of the defendant. However,
recent migrations in North Macedonia and the region may give rise to a possible problem in the
determine the basic jurisdiction upon the domicile of the defendant in North Macedonia despite
the newly introduced jurisdictional criterion habitual residence. Domicile is determined according
to the Law on reporting domicile and temporary residence571 and is mostly of an administrative
nature, however, with a subjective element incorporated in the notion.572 In practice, the Courts
determine the domicile upon personal or travel documents issued by the Ministry of Internal

and permanent domicile. Based on a simple declaration, citizens may be registered at a temporary address in the country, and allowed to vote there, although
they are not living at the declared address, or might not have a domicile in the country. In spite of legal provisions obliging the MoIA to register citizens who left
by MoIA to update the address registry. This report found in correlation to the electoral roll that “The review process, which was observed by the four main political
were required to re-register, and 171,500 voters were considered as temporarily residing abroad and were moved to a separate register of out-of-country voters.”

575 Art. 8 of the Law on reporting domicile and residence.

28 Apr. 2021), p. 176-177, para. 407-408.
567 Art. 110 para. 1 of the PILA 2020 and art. 114 para. 1 of the PILA 2020
568 Art. 110 para. 1 of the PILA 2020 and art. 114 para. 1 of the PILA 2020
569 Art. 110 para. 2 of the PILA 2020 and art. 114 para. 3 of the PILA 2020
570 Art. 110 para. 1 of the PILA 2020

577 Art. 122 para. 2 of the PILA 2020
578 Art. 119 of the PILA 2020
579 Art. 160 of the PILA 2020
580 Art. 122 para. 2 of the PILA 2020
581 Art. 56 para. 3 of the PILA 2020
582 Art. 123 para. 1 of the PILA 2020. For the formal validity of Choice of Court agreements, the conditions mimic the provisions of art. 25 para. a to c of the
Brussels Ibis Regulation. There is also the possibility of tacit choice of Court in situations where the defendant entered an appearance either by submitting a

to permanently live there and has acquired an apartment for living.” .
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choice of court agreement of the parties (art. 5 para. 1(m) of the 2019 Hague Convention).583
Parties can agree on the jurisdiction before
and after the dispute has arisen in connection to a particular legal relationship.585 Moreover,
584

Macedonia becomes a Member State to the 2019 Hague Convention, then the distribution of the
“either or” principle.
The PILA 2020 gives several alternatives for submission such as: the defendant has submitted
a response to the claim without contesting jurisdiction; has argued on the merits and did not
586
The latest point for contesting jurisdiction is the
for the trial.587 As is the case in art. 26 para. 2 of the Brussels Ibis Regulation, in matters where
or an employee is the defendant, the court shall, before assuming jurisdiction, ensure that the
defendant is informed of his right to contest the jurisdiction of the court, and of the consequences
of entering or not entering an appearance.588 So for cases of submission, judgments rendered
from the Courts of North Macedonia could circulate under the 2019 Hague Convention.

5.3 In comparison to Article 5 of the 2019 Hague Convention, provide for
the compatibility of the other jurisdictional criteria in the Convention and
in the national legal sources
5.3.1 Principal place of business (natural person)
a natural person against whom recognition or enforcement is sought had their principal place of
business in the State of origin at the time that the person became a party to the proceedings in
the court of origin, and the claim on which the judgment is based arose out of those activities.
principal place of business for a natural person.589

on the implicit consent of the claimant becomes relevant, as opposed to the connection of the
parties to the state of origin in art. 5 para. 1(a) of the 2019 Hague Convention.

5.3.3 Branch, agency or other establishment
be seen in art. 5 para. 1(d) of the 2019 Hague Convention, although the latter provides for a more
restrictive approach regarding subsidiaries.593 The implementation of this rule from the Courts
of North Macedonia should be conducted without any problems, since the PILA 2020 contains
a provision regarding the determination of the jurisdiction of Courts for cases which arise out
of the operations of a branch, agency or other establishment, so long as they are situated in
North Macedonia and the defendant does not have a statutory seat in North Macedonia.594 If
the defendant does have a statutory seat in North Macedonia, then the basic jurisdiction of the
Courts of North Macedonia will be determined upon the statutory seat of the defendant provided
the 2019 Hague Convention).

5.3.4 Contractual obligations

to be the court where the place of performance of that obligation had happened or was supposed
to happen; thirdly, the place of performance of the contractual obligation was determined in the
contract or alternatively if the contract was silent on the issue according to the law applicable to
substantial connection to the State of origin. If this provision is compared with the rules on direct
jurisdiction regarding contracts in the EU, namely provided in the Brussels Ibis Regulation595 and
in other non-EU jurisdictions,596 it is evident that this provision represents a compromise between
two approaches597 and tries to build “conceptual bridges”598 between the more “legalistic” legal
culture and the more “factual” legal culture.599
Art. 145 of the PILA 2020 follows the jurisdictional criteria from art. 7 para. 1 of the Brussels Ibis
Regulation and provides for this dual direct jurisdictional system, over which the Courts of North
Macedonia would assume jurisdiction (the place of performance for contracts and if the parties

5.3.2 Bringing a claim in the main proceedings - claimant

if the claimant from the main proceedings (who under most circumstances chooses the forum)
loses the case,590 then the judgment should be recognisable in other countries without the
possibility of contesting jurisdiction.591 There are some aspects that need to be taken into account

In such a way, the possible outcome with respect to the correlation between the Hague and the
Brussels Ibis Regime applies to North Macedonia and the assumed jurisdiction in accordance
with art. 145 of the PILA would not correspond with the requirements set forth in art. 5 para.
1(g) of the 2019 Hague Convention. Thus, judgments rendered by North Macedonian courts on

592

Secondly, art. 5 para. 1(c) is particularly important when the claimant does not have a habitual
583
584
585
586
587
588
589

Garcimartín and Saumier, para. 160.
Section 2, art. 122-125 of the PILA.
Art. 122 and 123 of the PILA.
Art. 125 of the PILA
Ibid.
Art. 125 para. 2 of the PILA.
Art. 6 para. 2 of the PILA 2020.

591 Garcimartín and Saumier, para.. 147-151.
592 Moreover, a counterclaimant does not “choose” the forum. Bonomi, A., Mariottini, Cristina M., “(Breaking) News From The Hague: A Game Changer in
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593 See Garcimartín and Saumier, para.para. 157. However, there are some other interpretations whether this rule covers subsidiaries through the “doctrine
of appearance” as it is provided in the decision by the CJEU case SAR Schotte GmbH v Parfums Rothschild SARL (ECLI:EU:C:1987:536), 9. Weller M. “The
Jurisdictional Filters of the HCCH 2019 Judgments Convention.”
establishment; secondly, that the branch, agency or other establishment were without legal personality; thirdly, that the branch, agency or other establishment is
located in the State of origin at the time the defendant become party to the proceedings in the Court of origin and lastly, that the claim on which the judgment is
based arose out the activities of the branch, agency or other establishment.
594 Art. 149 of the PILA.
595 Art. 7 para. 1 of the Brussels Ibis Regulation.
596 US and Canada. For the legal doctrines in these countries see Bonomi and Mariottini, p. 556.
597 Garcimartín and Saumier, para. 180.
598 Weller, p.294.
599 Garcimartín and Saumier, para. 180.
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or according to national rules according to art. 15 of the 2019 Hague Convention.

5.3.5 Non-contractual obligations
5 para. 1(j) of the 2019 Hague Convention. The jurisdictional criterion provided in the article is
the place where the act or omission directly causing such harm occurred, irrespective of where
that harm occurred, meaning that the State of origin is the place where this act or omission
causing the harm occurred. This position, seen together with the limitation of the types of harm,
is in line with U.S. case law and represents a departure from the broad jurisdictional approach
of the Brussels Ibis regulation.600 This can produce some ambiguity regarding the application
of art. 5 para.1(j) of the 2019 Hague Convention towards judgments coming from Courts in
North Macedonia since art. 148 para. 1 of the PILA 2020 is a transposition of art. 7 para. 2 of
the Brussels Ibis Regulation covering a broader material scope of relations that would not be
recognised or enforced according to the 2019 Hague Convention. However, if the judgments
Hague Convention will provide for recognition and enforcement of foreign judgments according
to national rules.

5.3.6 Trusts

COUNTRY REPORT | NORTH MACEDONIA

the PILA is applicable. The provisions in art. 146 of the PILA are modelled on the rules regarding
the determination of direct jurisdiction in the Brussels Ibis Regulation608 and refer to two separate
scenarios: whether the claimant is the consumer or the seller. If the claimant is the consumer,
then the Courts of North Macedonia would have jurisdiction if the seller has domicile in North
Macedonia.609 If the reverse is the case, if the seller is the claimant and the defendant is the
has domicile in North Macedonia.610 This situation is especially important in regard to the 2019
Hague Convention, because in most cases, jurisdiction over consumer judgments where the
consumer is the person against whom recognition is sought would be established according
to the domicile of the consumer. Bearing in mind the limited possibilities that are left after the
implementation of the restrictions and limitations provided in art. 5 para. 2 of the 2019 Hague
the 2019 Hague Convention which is the habitual residence of the consumer. Such a position is
not without problems, such as the issues which were referred to above regarding the problem
of determining domicile by the Courts of North Macedonia and habitual residence. In some
situations this would eventually lead to judgments on consumer contracts not being recognised
according to the 2019 Hague Convention, where the Court of North Macedonia rightfully seized its
jurisdiction on the basis of the domicile of the defendant, but the defendant is habitually resident
elsewhere, thus making the 2019 Hague Convention inapplicable to consumer contracts. Such
of the Courts of North Macedonia under the condition that it must be given after the dispute has

The provisions in art. 5 para. 1(k) of the 2019 Hague Contention applies towards judgments that
art. 5 para. 1(e) of the 2019 Hague Convention. This scenario would be of use to a very small

5.3.7 Counterclaims

counterclaim was: (i) in favour of the counterclaimant; or (ii) against the counterclaimant.
jurisdiction of the Courts of North Macedonia for counterclaims if the request for the counterclaim
is in correlation with the claim.601 Such a position is in line with the 2019 Hague Convention.

provided in art. 15 of the Hague Convention, seems to be more realistic, and in a situation when
a judgment is rendered against a consumer with habitual residence outside of North Macedonia,
these judgments will be recognised according to the national rules of the Court of recognition.
The same rationale goes for individual consumer contracts since art. 147 of the PILA provides for

5.4 Exclusive jurisdiction

5.3.8 Consumer and employment contracts
Consumers and employees are generally protected in national and international legislation.602
Such provisions can be found in the Brussels Ibis Regulation,603 other international instruments,604
and also in the PILA 2020.605
application of the 2005 Hague Convention606 and the recognition or enforcement of judgments in
these relations is covered by the 2019 Hague Convention. However, not all judgments relating to
consumer and employment contracts are covered by the 2019 Hague Convention.
consumer and individual employment contracts.607 In regard to consumer contracts, art. 146 of
600 Garcimartín and Saumier, para.197; Bonomi and Mariottini, p.558.
601 Art. 113 of the PILA.
602 Nielsen, P. A. “The Hague 2019 Judgments Convention – from failure to success.” Journal of Private International Law 16. 2020, p.222.
Brussels Ibis Regulation.
604 Garcimartín and Saumier, para. 222.
605 Art. 146 and 147 of the PILA.
606 Art. 2 para. 1(b) of the 2005 Hague Convention.
607 Art. 146 and 147 of the PILA.
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jurisdiction provisions for status of persons,611 family relations,612 succession,613 rights in rem,614
intellectual property rights,615 contractual and non-contractual relations.616

of North Macedonia.617
jurisdiction of the Courts of North Macedonia:
608 Rumenov I. Europeanisation of the Macedonian Private International Law – Legal Evolution of a National Private International Law Act, EU and comparative
law issues and challenges (ECILC), Vol.4, 2020, Osijek, Croatia, p. 319.
609 Art. 146 para. 1 of the PILA.
610 Art. 146 para. 2 of the PILA.
611 Art. 126 to 130 of the PILA 2020.
612 Art. 131 to 136 of the PILA 2020.
613 Art. 137 to 140 of the PILA 2020.
614 Art. 141 to 143 of the PILA 2020;
615 Art. 144 of the PILA 2020.
616 Art. 145 to 150 of the PILA 2020.
617 Art. 65, 66, 67, 68, 63, 84, 85, 86, 73 para. 2, 76 para. 2, 78 para. 2, 83 para.2, 87, 88 and 91 of the PILA 2007.
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1. Choice of Court agreements determining the jurisdiction of the Court of North Macedonia
(unless the parties have determined otherwise);618
2. Disputes relating to establishment, dissolution and changes in the legal status of a legal
person, if the company, another legal person or association has the principal place of
business in the Republic of North Macedonia;619
3. Disputes relating to entries into public registries, if the public registries are kept in the
Republic of North Macedonia;620
4. Disputes relating to adoption, if the adoptee is a national of Republic of North Macedonia
and has habitual residence in Republic of North Macedonia in the time of the institution
of the procedure for adoption;621
5. Disputes relating to property rights on immovable property and disputes relating to lease
consecutive months) if the immovable property is situated in the territory of Republic of
North Macedonia;622
6. Disputes relating to industrial property rights, if the application for submission or
international agreement, in which case it shall be considered that the submission or
registration of that right was conducted in the Republic of North Macedonia;623
7.

(modelled according to art. 24 para. 1 of the Brussels Ibis Regulation) provided that the tenancies
consecutive months, and if the tenant is a natural person and if the landlord and the tenant are
the Courts of North Macedonia in most cases will base their jurisdiction over cases regarding
immovable property and tenancies on the fact that the immovable property is situated in North
in limited situations be given a concurrent jurisdiction.

6. Procedure for recognition and enforcement of foreign judicial decisions
and compatibility with the 2019 Hague Convention
6.1 Material scope of application
The ratione materiae of the PILA 2020 is given in art. 1. It provides that the PILA 2020 contains
provisions to determine the applicable law for private legal relations that contain a foreign
element, provisions for jurisdiction and provisions regarding the procedure of courts and other
authorities as well as provisions for the recognition and enforcement of judicial decisions and the
decisions of other authorities.

624

5.4.1 Jurisdictional criterion for determining the international jurisdiction
in regard to rights in rem in immovable property
The 2019 Hague Convention contains several provisions regarding immovable property. Art. 6 of

to the legal relations that are covered, the PILA 2020 contains only a general description of
the legal relations “private legal relations that contain a foreign element” while the PILA 2007
civil relationship having an international element.” The identical solution was contained in art. 1

of the Convention, elevating the protection of the forum in which immovable property is located
625
The
consequence of the provisions of art. 6 of the 2019 Hague Convention is that judgments relating
to rights in rem will only be recognised if they are rendered by the Court where the property is

of the PILA 2007, where art. 1 of the PILA 2020 contains only one paragraph and art. 1 of the
PILA 2007 contained two paragraphs. The subject matter of the law, however, remained the
same, containing provisions for the determination of the applicable law, international jurisdiction
of the Courts and other authorities of the Republic of North Macedonia and recognition and
enforcement of foreign decisions in North Macedonia.

were rendered in the forum rei sitae, and the opposite, if they are rendered by another Court
than the one where the immovable property is situated these judgments must not be recognised
and enforced either under the Convention or under national law, making art. 15 of the 2019
Hague Convention inapplicable in these situations.626 Such a position is not a novelty in private
international law because, in general, similar counterparts can be found in other legal sources

6.1.1 In comparison to Article 1 and 2 of the 2019 Hague Convention, provide
for the compatibility of the material scope of application for the recognition
and enforcement of foreign judicial decisions in the Convention and in the
national legal sources

The PILA 2020 provides for a set of jurisdictional rules regarding rights in rem and tenancies. Art.

The 2019 Hague Convention regarding ratione materiae takes the well-established approach
which is found in the 2005 Hague Convention as well as in the Brussels Ibis Regulation627 with

in rem on immovable property
618
619
620
621
622
623
624
625
626

Art. 122 para. 2 of the PILA 2020.
Art. 129 of the PILA 2020.
Art. 130 of the PILA 2020.
Art. 136 para. 2 of the PILA 2020.
Art. 141 of the PILA 2020.
Art. 144 of the PILA 2020.
Art. 147 para. 2 of the PILA 2020.
Nielsen, p.223.
Garcimartín and Saumier, para. 231.
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Art. 1 together with art. 2 of the 2019 Hague Convention provide for the scope of application of
628
In substantive terms, the scope
of application as provided in art. 1 of the 2019 Hague Convention states that it applies to civil or
commercial matters629
of judgments in civil and commercial matters, OJ L 351, 20.12.2012, p. 1–32.
628 Garcimartín and Saumier, para. 27.
629 The characterisation of a judgment whether it relates to civil or commercial matters depends on the nature of the claim or action that is the subject matter
of the judgment and not on the nature of the court, nature of the parties or the mere fact that the claim is transferred to another person. See Garcimartín and
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administrative decisions from the scope of application.630 Similar to the Brussels Ibis Regulation,
the scope of application is not limited only to these public law aspects, but also covers other acta
iure imperii
by ordinary persons.631 Moreover, art. 2 para. 4 of the 2019 Hague Convention provides that a
a governmental agency or any person acting for a State, was a party to the proceedings. As a
balance to this principle, art. 19 provides for the possibility for a State to provide a declaration
declaration it will not be able to avail itself of the Convention for the recognition or enforcement
of a favourable judgment.632
the other areas which
633
Another important aspect of art. 2 of the 2019
from the scope of application. Moreover, the 2019 Hague Convention is applicable towards civil
or commercial judicial decisions in which one of the parties is a state, government, governmental
and the privileges of the states and international organizations.
When confronted with a foreign judgment, the court of recognition must bear in mind art. 20 of the
2019 Hague Convention in determining whether a judgment was rendered in “civil or commercial
matters,” which is a requirement for uniform interpretation and application of the Convention.634
Consequently, this departs from the understanding of the term “civil or commercial matters”
in the national notion635 and from the understanding provided in the Brussels Ibis Regulation
which is much broader than that in the 2019 Hague Convention.636 Moreover, the recognising
court must provide for consistency in the interpretation of the term “civil or commercial matters”
with other HCCH instruments, in particular with the 2005 Hague Convention on Choice of Court
Agreements.637
The ratione materiae of the PILA 2020 is compatible with the 2019 Hague Convention although it
with the PILA 2007, the PILA 2020 now only contains one paragraph stipulating that the PILA
2020 applies towards all of the PIL issues (applicable law, international jurisdiction and procedure
relations covered by the PILA 2020,638
Moreover, art. 174 of the PILA
2020 provides that the procedure envisaged in art. 165-171 for the recognition and enforcement
of foreign judicial decisions is also applicable regarding the procedure for the recognition of
foreign arbitral awards.640
639

Saumier, para. 28-31, p.8.
630 Garcimartín and Saumier, para.34-35.
e002-408e-98a7-5638e1ebac65.pdf. Accessed 28 Apr. 2021, para.85.
632 Bonomi and Mariottini, p.542.
family law matters, including matrimonial property regimes and other rights or obligations arising out of marriage or similar relationships; (d) wills and succession;
of liability for maritime claims, general average, and emergency towage and salvage; (h) liability for nuclear damage; (i) the validity, nullity, or dissolution of legal
persons or associations of natural or legal persons, and the validity of decisions of their organs; (j) the validity of entries in public registers; (k) defamation; (l)
trough unilateral State measures.
634 Garcimartín and Saumier, para. 32.
635 Hartley and Dogauchi, para.49.
636 Wilderspin, M., Vysoka, L., “The 2019 Hague Judgments Convention through European lenses”, Nederlands Internationaal Privaatrecht (NIPR) 2020, p. 37.
637 Nielsen, p.211.
element.” The identical solution was contained in art. 1 of PILA 1982
639 Art. 1 of the PILA 2020
1958 on the recognition and enforcement of foreign arbitral awards. Art. 37 of the Law on International Commercial Arbitration of the Republic of Macedonia,
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6.2 Types of judicial decisions that are recognized and enforced (e.g.
positive-negative decisions, interim measures)
and enforced in North Macedonia. Art. 157 of the PILA 2020 regarding the types of decisions that
can be recognised and enforced in North Macedonia gives a broader meaning to the term “foreign
decisions.” It does not limit itself only to Court decisions641 but also broadens this aspect with court
settlements642 and other decisions made by a relevant authority in the country of origin which
rationae materiae of the
PILA 2020 given in art. 1 of the same Act.643 The intention of art. 157 of the PILA 2020 is to cover
a larger area of foreign decisions which would be eligible for recognition in North Macedonia. Art.
157 of the PILA 2020, by giving a broader meaning to the term “foreign decisions” restrains North
of the PILA 2020 is focused on the subject matter of the decision and not on the authorities that
brought it or the name of the decision. In this way, the PILA 2020 upholds the sovereignty of
the foreign states and the national character of their legal systems. Consequently, all types of
decisions (declaratory, constitutive and condemnatory), whatever their title, can be recognised
because of their nature.

6.3 Commencement of the procedure (as a main or as a preliminary
question) – jurisdiction of the Courts in North Macedonia regarding the
recognition and enforcement of foreign judgments
The jurisdiction of the Courts in North Macedonia regarding the recognition of foreign decisions
depends on whether recognition is sought as a main question or as a preliminary one.
In North Macedonia, the competence to decide on the recognition of foreign judgments in
(
).644 Territorial jurisdiction over the recognition of a foreign
judicial decision lies with any court that has substantive jurisdiction.645 However, such a position
does not preclude the possibility that the recognition of a foreign judgment arises as a preliminary
a foreign judicial decision, any court may decide thereon as on a preliminary question, however,
646

6.4 Documents that need to be produced (formal requirements) for the
recognition of the foreign judicial decision
The positive conditions outlining the formal requirements for recognition and enforcement of
foreign judicial decisions are given in art. 159 of the PILA 2020. Recognition and enforcement
is admitted only if the certain conditions are met. The proof of these requirements needs to
accompany the application for recognition, and already at that stage of the recognition procedure

641
642
643
644
645
646

Art. 157 para. 1 of the PILA 2020.
Art. 157 para. 2 of the PILA 2020.
Art. 157 para. 3 of the PILA 2020.
Art. 31, Law on Courts
Art. 166 para. 2 of the PILA 2020.
Art. 167 of the PILA 2020.
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Art. 159 of the PILA 2020 stipulates that the applicant for the recognition of a foreign judicial
decision shall attach the following to his application:
the foreign judicial decision or authenticated copy thereof, and
decision under the law of the State in which the decision was rendered.

647

Regarding the enforcement of foreign decisions, art. 159 para. 2 starts with the same formal
requirements for the enforcement of the foreign decisions as those which are stipulated in art.
159 para. 1. However, because of the nature of enforceable judgments, the PILA 2020 seeks
additional formal requirements, where the applicant for enforcement of a foreign judicial decision
This act will serve as proof that the foreign judgment is enforceable according to the law of the
country of origin.
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6.5.1.3 Exorbitant jurisdiction of the foreign court
One of the novelties regarding conditions for recognition and enforcement is that, as prevention
a foreign judicial decision would not be recognised in the Republic of North Macedonia if the
jurisdiction was determined according to circumstances which are not provided for determination
of jurisdictions for complementary cross-border issues in the Republic of North Macedonia.650

6.5.1.4 Final judgment on the same subject matter between the same parties
The provisions in the PILA 2020 on parallel proceedings solve this problem with the rules of lis
pendens651 and the provisions provided in art. 162 which stipulate that foreign judicial decisions
decision on the same subject matter or if another foreign judicial decision on the same subject
matter and between the same parties was recognised in the Republic of North Macedonia.652
This provision sustained a slight, but very important, change regarding the identity of the parties,
because art. 106 of the PILA 2007 provided that only the subject matter of both decisions should
correspond for the foreign judicial decision which was previously recognized, while the provision

6.5 Conditions for recognition and enforcement of foreign judicial decisions
The provisions of the PILA 2020 regarding the conditions for recognition and enforcement of
the provisions in PILA 2007. Firstly, Chapter II of Part IV is divided into two sections: Section
1 which provides for the conditions for recognition and enforcement of foreign decisions that
considered upon objection by the parties. Secondly, in line with the tendency of the PILA 2020,
the conditions have been amended and reduced.

as art. 106 para. 2 of the PILA 2007.

6.5.1.5 Public policy
international law653 is the higher threshold that is required in order to apply the “public policy”
recognised in the Republic of North Macedonia on the grounds of public policy. For this clause to
163 of the PILA 2020 elevates the threshold higher to the standard “evidently contrary to public

One of the greatest novelties regarding recognition and enforcement of foreign judicial decisions
654

thus provides for swift recognition based on objective circumstances. Most of the conditions for
recognition in the PILA 2020 were present in its predecessor the PILA 2007.

6.5.2 Conditions determined upon objection of the parties

of art. 101 and 102 of the PILA 2007. The wording of these provisions has remained unchanged.
For more on this condition see Part 6.4.

The possibility to refuse to recognise a foreign decision upon objection by the parties has been
limited to the minimum in the PILA 2020 only in cases against severe violations by the judicial
authorities of the Country of origin.655 In the PILA 2020, art. 164 provides for three scenarios
when the Courts shall refuse recognition and enforcement of foreign judgments upon objection
by the party with respect to the violation of the right of defence:

6.5.1.2 Exclusive jurisdiction
counterpart in the PILA 2007648
or some other authority in Republic of North Macedonia, unless the provisions of the PILA 2020
allow the parties to agree otherwise.649
PILA 2020 and outlined in Part 5.4 of this Report.

due to irregularities in the proceedings, the party (in the main proceedings) was not given
opportunity to participate therein; or656
650 Art. 161 of the PILA 2020
651 Art. 119 of the PILA 2020
652 Art. 162 of the PILA 2020

Ljubljani, Ljubljani (2009),
General problems of private international law in modern

647 Art. 159 para. 3 of the PILA 2020.
648 Art. 104 of the PILA 2007
649 Art. 160 of the PILA 2020
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655 Art. 164 of the PILA 2020.
656 Art. 164 para. 1 of the PILA 2020.
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its outcome; namely, if the defendant entered an appearance and presented his case in the court
available in the requested State.666

657

of the document instituting the proceeding until the moment when the hearing was
scheduled.658

6.5.3 In comparison to Article 7 (1) and (2) of the 2019 Hague Convention,
provide for the compatibility of the conditions for recognition and
enforcement of foreign judicial decisions in the Convention and in the
national legal sources (the national conditions for recognition and
enforcement are more favorable or more restrictive compared to the
conditions provided in Article 7 of the 2019 Hague Convention)

The second condition in the 2019 Hague Convention refers to fraud as grounds for refusal of
recognition and enforcement.667 This condition can be seen together with the third condition of the
2019 Hague Convention which refers to the public policy defence.668 The public policy provision
in the PILA 2020 corresponds with the complementary provisions in art. 7 para. 1(b) and (c) of
the 2019 Hague Convention. Public policy has a very broad meaning and its interpretation varies
according to the national legal systems. Its scope and contents depend on the manner in which
an individual state values its interests. This means that public policy or ordre public in Private
International Law can be understood as the sum of the values on which the legal, social and
cultural order of a particular country depend and which must also be complied with in the socalled relationships with an international element.669
670

This

The fourth condition refers to a judgment rendered by a Court that assumed jurisdiction although
there was a choice of court agreement which designated a Court other than the court of origin.671
This condition tends to uphold the prorogation iurisdicitonis and to respect party autonomy. Art. 7
para. 1(d) of the 2019 Hague Convention needs to be seen together with the indirect jurisdictional
bases given in art. 5 and it presents a last defence against a judgment that was rendered by a
court that established jurisdiction on other bases, while a choice of court agreement was present
in the case.672
of court agreement as a condition for recognition and enforcement. Instead, the PILA 2020 has

a ground for refusal of recognition and enforcement.661 The wording of both of these rules in

jurisdictional character (if not otherwise determined by the parties)673 and that foreign judgments

The second threshold of the 2019 Hague Convention is that recognition and enforcement can
or enforcement of a judgment in a requested state. The intention of the drafters was to create a
minimum standard for refusal, however, states may go further than these conditions.659 Most of
these conditions are not a novelty and they can be found in the national legal systems.
660

674

issues can be detected. First, both of these rules refer to the question of service of documents.

approach is that foreign judgments are not recognised if they violate the allowed and rightful

irregularities in the proceedings which as a consequence prevented the party from participating,
only to the question of service of documents. However, this rule must be read in conjunction with
as the right of the party to be heard, equity of arms, etc.662 Secondly, the standard upon which
the service of documents is weighted in the North Macedonian and in the 2020 PILA is not
on a defendant must be determined in the light of the provisions of the 2019 Hague Convention
and several modalities for proper service can be provided such as service to the employee or the
defendant or public notice.663 However, the right to be heard is not violated if the requested court
undertaken to trace the defendant without success.664 In the second scenario, which is intended
is incompatible with the fundamental principles of the requested state concerning service of
documents.665 Thirdly, in both rules, the behaviour of the defendant in the State of origin dictates
657
658
659
660
661
662
663
664
665

Art. 164 para. 2 of the PILA 2020.
Art. 164 para. 3 of the PILA 2020.
Garcimartín and Saumier, para. 326.
Art. 7 para. 1(a) of the 2019 Hague Convention.
Garcimartín and Saumier, para.. 24.
Garcimartín and Saumier, para. 250.
Garcimartín and Saumier, para. 251.
Ibid.
Art. 7 para. 1(a)(ii) of the 2019 Hague Convention.
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parallel proceedings.675 First, where the competing judgment was given by a court in the requested
state, second where the competing judgment was given in another state (other than the court of
origin).676
given in the requested state in a dispute between the same parties.677 The rule provided in this
article is the same as the one in the 2005 Hague Choice of Court Agreement Convention678 and
has two conditions: inconsistency between the judgments and dispute between the same parties.
It does not require a temporal hierarchy and same cause of action.679 The second case applies
where the judgment is inconsistent with an earlier judgment given in another state between the
necessary for its recognition in the requested state.680
contains more requirements to be applied. First, the judgment from the third state must have
666 Garcimartín and Saumier, para. 250.
667 Art. 7 para. 1(b) of the 2019 Hague Convention.
668 Art. 7 para. 1(c) of the 2019 Hague Convention.
670
671
672
673
674
675
676
677
678
679
680

Garcimartín and Saumier, para. 262.
Art. 7 para. 1(d) of the 2019 Hague Convention.
Garcimartín and Saumier, para. 267-268.
See art. 122 para. 2 of the PILA 2020.
See art. 160 of the PILA 2020.
Art. 7 para. 1(e) and (f) of the 2019 Hague Convention.
Garcimartín and Saumier, para. 270.
Art. 7 para. 1(e) of the 2019 Hague Convention.
Art. 9 para. f of the 2005 Hague Choice of Court Agreement Convention.
Garcimartín and Saumier, para. 271.
Art. 7 para. 1(f) of the 2019 Hague Convention.
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693

seized. Secondly, both judgments need to be on the same subject matter. Thirdly, the earlier
judgment must be eligible for recognition and enforcement in the requested state, whether or not
that recognition or enforcement has been sought yet.682
681

Art. 162 of the PILA 2020 refers to the question of irreconcilable judgments. These rules are
modelled to protect the national legal system against irreconcilable judgments rendered in other
legal systems on the same subject matter (between the same parties). As was the case with the
other legal obstacles for recognition and enforcement in the PILA 2020, art. 162 is also given as a
negative one, meaning that a foreign judicial decision shall not be recognised if the court or another
judicial decision rendered on the same matter was recognised in North Macedonia.683 The Court
shall stay the proceedings for recognition of a foreign judgment in cases where an earlier instituted
proceedings are pending before the Court of the Republic of North Macedonia in the same subject
684

. Thus, this Article refers to
judicial decision has already been recognised in North Macedonia when a request for recognition
is made. The second paragraph of the same Article refers to cases where North Macedonia courts
have seized jurisdiction and proceedings are ongoing when request for recognition is made. The
second situation is also covered in the 2019 Hague Convention in art. 7 para. 2. This rule allows
the court of the requested state to postpone or refuse recognition and enforcement if proceedings
between the same parties on the same subject matter are pending before the court of the requested
there is close connection between the dispute and the requested state.685

6.6 Procedure for recognition and enforcement of foreign judicial decisions
The core of the procedure for recognition and enforcement of foreign judgments has generally
remained the same as the procedure in the PILA 2007. The novelties in the procedure for

it is conducted ex parte. This serves the purpose of having the element of surprise, which is
necessary in a later enforcement procedure if the respondent is not to have the opportunity of
withdrawing his assets from any measure of enforcement.694 This element of “surprise” is less
695

upon other parties in the proceedings in which the foreign judicial decision was rendered with
696
from the service of the ruling on the
697
recognition of the foreign judicial decision.
procedure that is particularly important for the recognition and enforcement of foreign decisions in
family matters. In situations regarding divorce, the Court shall not serve the ruling on recognition
of a foreign judicial decision relating to divorce upon the opposite party if the person applying
for recognition is a national of North Macedonia and the opposite party has neither domicile nor
habitual residence in North Macedonia.698
ruling on recognition) but now by a chamber of three judges.699 In this stage, the Court can rule on
the decision of the appeal after a court hearing.700 It must be stated that this adversarial hearing
is obligatory.701 At the adversarial hearing, the court decides only according to the submissions
by both parties. With this, the principle of “equality of arms” in the PILA 2020 is provided and the
opposing party can appeal the ruling on recognition in a way that is limited only to the conditions
provided in the PILA 2020.
The third stage of this procedure is conducted in front of the Appellate Courts of the Republic
of North Macedonia. Against the court that refused the application for recognition and against
the court ruling as to appeal, an appeal to the Appellate Court is permissible within 15 days702
of service of the decision.703 When it comes to the enforcement of foreign judicial decisions,
a foreign judicial decision that has been recognised by a Court of North Macedonia in the
procedure stipulated in art. 165-171 of the PILA 2020, is conducted according to the relevant
national provisions regarding enforcement.704

686

and secondly, the adversarial hearing in the second stage of the procedure for recognition is
obligatory.687

6.7 Costs of the proceedings

The procedure for recognition and enforcement of foreign judicial decisions in North Macedonia
can be divided into three stages which are similar to the systematisation provided in the Brussels I
ex parte procedure, which is completed without the participation
688
Firstly, the procedure for
the recognition of a foreign judicial decision is instituted upon application.689 In matters referring
to personal status, recognition may be sought by anyone that has legal interest.690
stage of the recognition is adjudicated by a single judge of a district court.691 This court, after
692
considering the formal requirements and those which it determines
adopts a ruling

The costs of the recognition proceedings are determined according to art. 171 of the PILA
2020, which provides that the costs are determined in accordance with the rules which would
be applicable if the matters were governed by the Court or another authority of the Republic of
North Macedonia.

681
682
683
684
685
686
687
688
689
690
691
692

Garcimartín and Saumier, para. 272.
Ibid.
Art. 162 para. 1 of the PILA 2020.
Art. 162 para. 2 of the PILA 2020.
Art. 7 para. 2 of the 2019 Hague Convention.
Art. 168 and 170 of the PILA 2020.
Art. 169 of the PILA 2020.
Art. 168 of the PILA 2020.
Art. 165 para. 1 of the PILA 2020.
Art. 165 para. 3 of the PILA 2020.
Art. 166 para. 1 of the PILA 2020
Art. 165 para. 2 of the PILA 2020

170

693 Art. 168 para. 1 of the PILA 2020.
694 Report on the Convention on jurisdiction and the enforcement of judgments in civil and commercial matters (Signed at Brussels, 27 September 1968) by Mr
695 Magnus U., Mankowski P.(eds) European Commentaries on Private International Law: Brussels IIbis Regulation, Sellier, European Law Publishers, 2012,
p. 302.
696 In the PILA 2007, the timeframe was 15 days.
697 Art. 168 para. 2 of the PILA 2020.
698 Art. 168 para. 3 of the PILA 2020.
699 Art. 169 of the PILA 2020.
700 Art. 169 of the PILA 2020.
701 In the PILA 2007, the adversarial hearing was not obligatory
702 In the PILA 2007, this timeframe was 8 days.
703 Art. 170 of the PILA 2020.
704 Art. 173 of the PILA 2020.

171

Cross-border Recognition and Enforcement of Foreign Judicial Decisions in South East Europe and Perspectives of HCCH 2019 Judgments Convention

COUNTRY REPORT | NORTH MACEDONIA

7. Enforcement of foreign judicial decisions
7.1 Type of enforcement procedure

-

The enforcement of judicial decisions in North Macedonia is conducted in a separate enforcement
procedure. The enforcement procedure is conducted on the basis of an enforcement title. In
North Macedonia, the following decisions are considered enforcement titles: domestic decisions
(an enforceable court decision and court settlement, an enforceable decision and settlement

-

Magnus, U. and P. Mankowski (eds). European Commentaries on Private International
Law: Brussels IIbis Regulation. Sellier, European Law Publishers, 2012.

notary public title, a decision for issuing a notarial payment order and other titles considered
under the law as enforcement titles)705 as well as foreign judicial decisions that are recognised
by the domestic courts. The PILA 2020 stipulates that enforcement is conducted according to
relevant national provisions if a foreign judicial decision has been recognised by the Court of
North Macedonia in the procedure provided by art. 165-171 of the PILA 2020.706 Moreover, EA
also provides that the enforcement procedure applies to domestic enforceable judgments as well

-

Nielsen, P. A. “The Hague 2019 Judgments Convention – from failure to success.”
Journal of Private International Law 16, 2020.

-

Rumenov, I. “Europeanisation of the Macedonian Private International Law – Legal
Evolution of a National Private International Law Act.”
and challenges (ECILC), Vol.4. Osijek, 2020, p.319.

Proceedings).” Journal of Private International Law, vol. 7, 2011.
Pravni letopis, Inštitut za primerjalno pravo pri Pravni fakulteti v Ljubljani, Ljubljani, 2009.

Therefore, all enforcement
agents that are authorised in North Macedonia can enforce foreign judgments. Therefore, when
enforcement agents are confronted with a recognised foreign judgment that needs to be enforced
in North Macedonia, they will enforce this decision based on the rules of the EA.

. 2005.

707

the economic welfare of the debtor against whom enforcement is conducted.

directly confronted with foreign judicial decision
The PILA 2020 and the EA provide that a party that wants to satisfy its claim and this claim
is based on a foreign judicial decision cannot directly engage enforcement agents on territory
of North Macedonia if the foreign judicial decision has not been recognised by the domestic
courts. In such situations the enforcement agent will refuse the request for enforcement with

-

Weller, M. “The Jurisdictional Filters of the HCCH 2019 Judgments Convention.”

-

Wilderspin, M. and L. Vysoka. “The 2019 Hague Judgments Convention through
European lenses,” Nederlands Internationaal Privaatrecht (NIPR). 2020, p. 37.

-

Zoroska-Kamilovska, T. and M. Rakocevic. “A General Overview of Enforcement in Civil
and Commercial Matters in Macedonia.” LeXonomica, Vol. 8, No. 1. June 2016, pp. 2949.

NATIONAL LAWS AND ACTS
,
,
the Constitutional Act on Implementation of the Amendments XXXIII - XXXVI of the
,

therefore lacks a ruling on recognition of the foreign decision.
In such situations, the enforcement agent does not have the jurisdiction to determine whether

,

-

,

international agreements in order for the foreign judicial decisions to be recognised as domestic.

,
,

of the Republic of North Macedonia.
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Annex 1 – Glossary

Annex 2 – Template for Good Practice Examples

EA – Enforcement Act

Example 1

EU PIL - EU private international law

Area:

GIZ - Deutsche Gesellschaft für Internationale Zusammenarbeit (GIZ) GmbH

Private International Law, EU Judicial Cooperation in
Civil Matters

HCCH - Hague Conference on Private International Law
IA – International Agreements

Title (original language)

IO – International Organisation
MFA
MoJ - the Ministry of Justice of the Republic of North Macedonia

Title (EN)

NBRSM – the National Bank of the Republic of North Macedonia
NGO - Non-Governmental Organisation
ODIHR

Assessment of the harmonisation of national legislature
of the Republic of Macedonia with the EU acquis in
the area of judicial cooperation in civil matters

Organisation (original language)
Resp. for implementation

OSCE – Organisation for Security and Cooperation in Europe
PIL – Private International Law
PILA 1982
in Certain Matters
PILA 2007 - Private International Law Act of 2007
PILA 2020 - Private International Law Act of 2020
SAA Stabilisation and Association Agreement with the European Communities and their
Member States

Organisation (EN)

Ministry of Justice of the Republic of North Macedonia

Resp. for implementation
Government / Civil society

Government

Resp. for implementation
Internet link

SFRY
SL – Secretariat of Legislation of the Republic of North Macedonia

Type of initiative

study

Main target group

policy makers

USAID – United State Agency for International Development

The bilingual Report prepared by the Department
of Private International Law of the Faculty of
Law “Iustinianus Primus” – Skopje represented a
comprehensive assessment of the national legislation
Brief description (max. 1000 Judicial Cooperation in Civil Matters. This assessment
chars)
resulted in a Report that covered all of the EU
Regulations and Directives, as well its counterparts in
the Private International Law and Civil Procedure Law
in Republic of North Macedonia. This Report was a
part of the screening of the national legislation in the
process of the accession of North Macedonia in the
EU.
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Evaluation or quality control

no

Balkan Enforcement Initiative is a joint structure

Involvement of stakeholders

no

Brief description (max. 1000 Initiative is designed in order to enhance cross-border
collection of outstanding balances in the Western
chars)
Balkans, to build channels of communication between
public and private spheres dedicated to further

Why good practice?

transferability
innovation
sustainability

Example 2
Area:

Evaluation or quality control

Enforcement of judgments

Title (original language)
Title (EN)

and fair enforcement.

no
Involvement of stakeholders

Balkan Enforcement Initiative

Organisation (original language)

Why good practice?

Resp. for implementation

no

Chamber of Enforcement Agents of the Republic of
North Macedonia is a founding member of this initiative
and actively participates in the development of means
of enhancement of the cross border enforcement of
judicial decisions

transferability
sustainability

Organisation (EN)

Chamber of Enforcement Agents of the Republic of
North Macedonia

Resp. for implementation

Government / Civil society
Resp. for implementation
Internet link
Type of initiative

Training, improvement of the legislation, enhancement
of the cooperation between the regional Chambers

Main target group

general public, policy makers
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1. Legal framework of the cross-border recognition and enforcement of
foreign judicial decisions
1.1 Overview of legal provisions
The recognition and enforcement of foreign judicial decisions in the Serbian legal system is
regulated by the Private International Law Act708 (henceforth abbr. Serbian PILA), the NonLitigious Procedure Act709 (henceforth abbr. NLPA) and the Enforcement and Security Interest
Act710 (henceforth abbr. ESIA). The Serbian PILA is the primary legal source whose provisions
regulate which foreign judicial decisions are eligible for recognition and enforcement (art. 86), the
grounds for non-recognition and non-enforcement (art. 87-96) and recognition proceedings (art.
101). Since recognition proceedings are, by nature, non-litigious proceedings, the provisions of
NLPA also apply, i.e., they supplement the Serbian PILA provisions on recognition proceedings.
The enforcement of foreign condemnatory decisions is regulated by ESIA provisions.
With respect to international legal sources, Serbia is not a contracting party to any multilateral

COUNTRY REPORT: SERBIA

Author

180

to other legal issues, but contain some provisions on recognition and enforcement of judicial
decisions, such as the HCCH 1954 Convention Relating to Civil Procedure,711 the HCCH 1980
Convention on Civil Aspects of International Child Abduction,712 the 1956 Geneva Convention
on the Contract for the International Carriage of Goods by Road (CMR),713 the 1963 Vienna
Convention on Civil Liability for Nuclear Damage,714 the European Convention on Recognition
and Enforcement of Decisions Concerning Custody of Children and Restoration of Custody of
716
Children,715
Serbia is also
a party to many bilateral conventions that contain provisions on recognition and enforcement of
judicial decisions in civil and commercial matters (e.g. bilateral treaties with Bulgaria,717 Bosnia and
Hercegovina,718 Montenegro,719 North Macedonia,720 Czech Republic,721 Slovakia,722 Hungary,723
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Poland,724 Romania,725 Russia,726 Cyprus727). With France728 and Greece,729 Serbia concluded
and commercial matters.

1.2 Assessment of the legal framework
It should be emphasized that pursuant to the provisions of the Serbian PILA, Serbian courts
730
731
and
732
enforceable under the law of the country of origin. In the recognition proceedings, the court is
provided by art. 87-96 of the Serbian PILA which are of a formal character. They include violation
proceedings before the court of origin.733
there are no provisions on indirect jurisdiction, and that the court has no authority to review the
foreign judicial decision as to the facts that were established and the law that was applied in the
proceedings before the court of origin.734
Therefore, the Serbian regime of cross-border recognition and enforcement of foreign judicial
decision belongs to the so-called regimes of limited control of foreign judicial decisions and
may be evaluated as liberal.735 However, it must be born in mind that the absence of reciprocity
represents one of the grounds for non-recognition, the overcoming of which is best to be achieved
by conclusion of bilateral or multilateral treaties. Furthermore, the conclusion of such treaties is
Serbia is a party to many bilateral treaties that contain provisions on mutual recognition and
enforcement of judicial decision in civil and commercial matters, such treaties have not been
concluded with above mentioned countries as well as with some other countries which are,
China and the United States of America). Since the conclusion of bilateral treaties depends on
multiple factors and in some cases can hardly be achieved (e.g., with countries that are Member
States of EU), the HCCH 2019 Judgments Convention becomes very convenient instrument for
establishing cross-border regime for recognition and enforcement of judicial decisions in civil
convention).
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2. Institutional framework for cross-border recognition and enforcement of
foreign judicial decisions
2.1 Overview of legal provisions determining stakeholders in the crossborder recognition and enforcement of foreign judicial decisions
In Serbia, the main stakeholders in the cross-border recognition and enforcement of foreign
judicial decisions are the courts, the Ministry of Justice, legal practitioners (professional lawyers)
and enforcement agents.
The organisation of the judicial system in Serbia, including ratione materiae jurisdiction of
Serbian courts, is regulated by the Act on Organisation of Courts736 (henceforth abbr. AOC). The
international jurisdiction of Serbian courts is regulated by Serbian PILA (art. 46-78), while the
local jurisdiction of courts is regulated by the Litigious Procedure Act737 (henceforth abbr. LPA). It
is important to mention that the provisions on local jurisdiction of LPA can be used as provisions
on international jurisdiction, too, but only if there are no provisions on international jurisdiction for
para. 2 LPA).
The organisation, activity and competencies of the Ministry of Justice is mainly regulated by
the Act on Ministries738 and by the Regulation739 on the Internal Organisation of the Ministry of
Justice. However, the role of the Ministry of Justice concerning the issues of recognition and
enforcement of foreign judicial decisions is regulated by the Serbian PILA.740 The Ministry of
Justice is also nominated or acts as the central authority for the operationalisation of many
multilateral and bilateral international conventions which also cover the issues of recognition and
enforcement of foreign judicial decisions.741
The activity and competencies of enforcement agents in enforcement proceedings are regulated
by ESIA.
Finally, the organisation and activity of professional lawyers, i.e., advocates, is regulated primarily
by the Act on Advocacy,742
representatives is to be determined by the law applicable to the legal relation between them and
the represented party.743 If the party is a legal person, the statutory representative is the director
status of the legal person.744

730 Art. 86 para. 1 of Serbian PILA.
731 Art. 87 of Serbian PILA.
732 Art. 96 of Serbian PILA.
733 Art. 93–95 of Serbian PILA contain special provisions on recognition of foreign judicial decisions concerning the civil status of Serbian nationals and
foreigners, which will be not discussed here at all since they are irrelevant for this study.
Law International 2009, 238.

740 Art. 92 of Serbian PILA.

744 See Art. 17 of Serbian PILA.
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2.2 Stakeholders putting the cross-border recognition and enforcement of
foreign judicial decisions into practice
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lawyers is not mandatory, which means that the parties can act in the proceedings without a lawyer.753
she must be represented by a legal representative or, in some cases, by a temporary representative
determined by the court,754 who can hire a professional lawyer.

2.2.1 Courts
Since a foreign judicial decision can only be put into circulation on the territory of the Republic of
Serbia if a Serbian court has previously recognised it, there is no doubt that the courts are the main
stakeholders in the process of cross-border recognition and enforcement of judicial decisions.
Pursuant to art. 11 of AOC, judicial authority belongs to the courts of general jurisdiction and to
the courts of special jurisdiction. The former consists of basic courts, higher courts, appellate
courts and the Supreme Cassation Court, whereas the latter are commercial courts, Commercial
Appellate Court, misdemeanour courts, Misdemeanour Appellate Court and Administrative
Court. The higher courts as courts of general jurisdiction are competent to recognise foreign
judicial decisions in civil matters,745 while the commercial courts have the jurisdiction to decide
on recognition and enforcement of foreign judicial decisions in commercial matters.746 Appeals
against decisions on recognition are to be lodged with the appellate courts or Commercial
Appellate Court.747
When a foreign judicial decision has been lawfully recognised by the Serbian court, and a debtor
be enforced in accordance with the rules of ESIA upon the request of the creditor. The basic or
commercial court is competent to conduct enforcement proceedings748
recovery of debts arising out of communal activities where the enforcement proceedings are
conducted by enforcement agents.749 As soon as the decision on enforcement is rendered,

hire professional lawyer.

2.2.4 Enforcement agents
The court conducts enforcement proceedings with regard to recognised foreign condemnatory
judicial decision, and as soon as it renders the decision on enforcement, enforcement on the

the decision on enforcement rendered by the court in the enforcement proceedings.755 The only
communal activities.756 However, these cases are usually internal and rarely the subject matter
of foreign judicial decisions.

2.3 Mapping the cooperation among stakeholders
Courts in recognition
proceedings

750

2.2.2 Administrative institutions (Ministry of Justice, Central Authorities
etc.)

Legal practitioners and
parties

The role of the Ministry of Justice in cross-border recognition and enforcement of foreign

Court in enforcement
proceedings

Ministry of Justice

reciprocity with regard to recognition and enforcement of a foreign judicial decisions is presumed
751

Enforcement agents

The Ministry of Justice also serves as an authority for the operationalisation of many bilateral and
multilateral conventions, by providing assistance to the parties and court with regard to initiating
recognition proceedings in Serbia (e.g., assistance concerning the submission of documents
necessary for the initiation of recognition proceedings).752

2.2.3 Legal Practitioners (Lawyers, Legal representatives, etc.)
In most of the cases concerning recognition and enforcement of foreign judicial decisions the parties
are represented by professional lawyers (i.e., advocates). However, the participation of professional
745
746
747
748
749
750
751

Art. 23 of AOC.
Art. 25 of AOC.
Art. 24 and 26 of AOC.
Art. 6 para. 1 of ESIA.
Art. 3 para. 3 of ESIA.
Art. 4 of ESIA.
Art. 92 of Serbian PILA.
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Art. 85 of LPA.
Art. 76-84 of LPA, Art. 4-6 of NLPA.
See Art. 3 and 4 of ESIA.
Art. 3 para. 3 of ESIA.
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3. The role of courts and enforcement agents in cross-border recognition
and enforcement of foreign judicial decisions

4. Economic and political aspects in respect to the implementation of the
HCCH 2019 Judgments Convention

3.1 Capacities of courts in regard to cross-border recognition of foreign
judicial decisions

4.1 Main trading partners in terms of import and export

The court deciding on the recognition and enforceability of foreign judicial decisions can only
judicial decision is contrary to Serbian public policy allows for the merits of the decision to be
were established and the law that was applied or to modify the decision in any respect.757

3.2 Quantity and quality of judgments regarding cross-border recognition
of foreign judicial decisions

4.1.1 Import
According to the report of the Serbian Institute for Statistics,759 during 2020, the main trading
partners in terms of import of goods to Serbia come from Germany, China, Italy, the Russian
Federation and Hungary.
Currently, regimes of mutual recognition and enforcement of judicial decisions in civil and
commercial matters have been established with Germany (under national rules), Hungary (under
bilateral treaty), Italy (under national rules) and the Russian Federation (under bilateral treaty),

4.1.2 Export
According to the information obtained during our personal research,758 at least thirty foreign
judicial decisions were recognised by Serbian courts in the period from 2010 to 2019. The quality
of Serbian court decisions recognising foreign judicial decisions can be marked as “high,” since
the application of legal provisions on the concrete circumstances of the respective cases has
the relevant private international law literature which deals with cross-border recognition and
enforcement of foreign judicial decisions.

3.3 Capacities of enforcement agents in regard to the cross-border
recognition of foreign judicial decisions
Enforcement agents have no capacity with regard to recognition of foreign decisions, since foreign
judicial decisions can be recognised and declared enforceable only by the court. As already said
above, the courts conduct recognition proceedings and enforcement proceedings with regard
to recognised foreign judicial decisions, while enforcement agents perform the enforcement on

come from Germany, Italy, Bosnia and Herzegovina, Romania and Hungary.
Currently, regimes of mutual recognition and enforcement of judicial decisions in civil and
commercial matters have been established with all these countries (with Germany – under
national rules, with B&H – under bilateral treaty, Romania – under bilateral treaty, Hungary –
under bilateral treaty).

4.2 Political aspects in regards to the implementation of the HCCH 2019
Judgments Convention
4.2.1 Circumstances that can provide for your country to express
Convention
Art. 29 of the HCCH 2019 Judgments Convention provides the possibility for a Contracting State

3.4 Recognition and enforcement of foreign judicial decisions within
educational programs of Judicial Training Academies
Recognition and enforcement of foreign judicial decisions cannot be found as a special subject
in Serbian Judicial Academy educational programs. However, attention is paid to them within the
subjects relating to civil and commercial matters with an international element.

two States pursuant to this Convention (para. 2) as well as the possibility for a State, which is

regard to Kosovo, because Serbia considers Kosovo, i.e., the province of Kosovo and Metohija
(in terms of the Constitution of the Republic of Serbia), as a part of its territory. The same has
and Metohija, is, pursuant to the Constitution of the Republic of Serbia, an integral part of Serbian
territory, invoking also Security Council Resolution 1244.760
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4.2.2 Circumstances that can provide for your country to express
declarations in accordance to Article 17, 18, 19 and 25 of the HCCH 2019
Judgments Convention
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763

The residence of a

The seat of a legal person is to be understood as a place where its central administration is
located.764
The Serbian PILA does not recognise habitual residence as a jurisdiction criterion.

2019 Judgments Convention. Namely, although it may happen that a case decided by the
judgment of a court of another Contracting State has strong connections with Serbia as a
requested Contracting State, there should be no obstacle to recognizing and enforcing such a
judgment in Serbia in accordance with the HCCH 2019 Judgments Convention if it has passed
by art. 7 of the Convention.

Convention. Serbian national legal provisions on recognition and enforcement of foreign judicial
decisions have a broader scope of application and are more liberal than those of the HCCH 2019
Judgments Convention, which is the reason why such a declaration should be not made.
The same conclusion should be drawn with respect to the declarations on judgments pertaining
to a State (art. 19) – there is no need for Serbia to make such a declaration. Namely, in cases
involving civil and commercial matters where Serbia (as a State) or natural or legal person acting
for Serbia (as a State) is a party, Serbia or the person acting for Serbia usually wants to avoid the
national courts and, consequently, decides to conclude an arbitration agreement with the other
party bringing the case before international commercial arbitration (either ad hoc or institutional
arbitration), which means that the application of the HCCH 2019 Judgments Convention would
be very rare in such cases.

5.2 Prorogation of jurisdiction (expressively/tacitly, before or after the
commencement of the procedure)
The prorogation of jurisdiction in civil and commercial matters is regulated by art. 49 of the
and prorogation of jurisdiction of a foreign court.765 If the parties intend to agree that the Serbian
court is to have jurisdiction in at case, at least one party must be a national of Serbia or have a
seat in Serbia (art. 49 para. 2). On the other hand, if the parties intend to prorogate the jurisdiction
of a foreign court, at least one party must be of foreign nationality or have a seat in a foreign State
para. 1). It should be stressed that the prorogation of jurisdiction of a foreign court will be valid
766

written form, either as a separate agreement or as a prorogation clause contained in the contract,
or after the initiation of proceedings when the defendant gives an oral statement acknowledging
jurisdiction before the court.767 Serbian literature and judicial practice equate prorogatio tacita
the Serbian PILA.768 It means that a prorogation agreement is concluded tacitly if the defendant

5. International jurisdiction and compatibility with the HCCH 2019
Judgments Convention
5.1 General international jurisdiction (domicile, habitual residence)
The general international jurisdiction of Serbian courts is regulated by art. 46 of the Serbian PILA.
It is determined on the domicile of the defendant in Serbia, if the defendant is a natural person, or
on the seat of the defendant in Serbia, if the defendant is a legal person (art. 46 para. 1 and 5).761
State (art. 46 para. 2) or if both parties are citizens of Serbia (art. 46 para. 3). In case there are
several defendants in a lawsuit who are considered to be in a legal community as to the subject
matter of the dispute, or if their rights and obligations arise from the same factual and legal basis,
the Serbian courts shall also have international jurisdiction if one of the defendants is domiciled
or has its seat in Serbia (art. 46 para. 4).762
Therefore, the general jurisdiction of Serbian courts is determined by the domicile and residence
of a natural person and by the seat of a legal person as jurisdiction criteria which have to be
interpreted in accordance with Serbian law. Domicile should be understood as the place where
a natural person has settled with the intention of living there permanently, i.e., the place where a

762 Ibid.

188

769

5.3 In comparison to Article 5 of the HCCH 2019 Judgments Convention,
provide for the compatibility of the other jurisdictional criteria in the
Convention and in the national legal sources
Art. 5 of the HCCH 2019 Judgments Convention provides grounds for indirect jurisdiction, usually
for recognition and enforcement in the requested State.770
contacts that the case has with the State whose court rendered the judgment (the State of origin)
and represent the minimum standards by which the court of the requested State controls the
international jurisdiction of the State of origin court.771 It means that the court of the requested

cit., 188-193.

769 Ibid.

771 Ibid., 16-17.
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consider the foreign judgment as eligible for recognition and enforcement.
follows: habitual residence, principal place of business, branch, agency or other establishment,
of performance of contractual obligation, location of immovable property which is the subject
matter of the lease contract, location of immovable property in cases concerning contractual
obligation secured by right in rem in that property, place of act or omission in cases concerning
consumer and employment contracts and residential lease of immovable property. There is no
772

Since many of the above-listed grounds are similar to the criteria for direct jurisdiction of Serbian
courts regulated by the Serbian PILA, we are going to compare them in order to determine their
2019 Judgments Convention does not prevent the recognition and enforcement of judgments
under national law which can be more liberal toward cross-border recognition and enforcement
than the Convention itself.

5.3.1 Habitual residence
Pursuant to art. 5 para. 1a, a judgment is eligible for recognition or enforcement if “the person
against whom recognition or enforcement is sought was habitually resident in the State of origin
at the time that person became a party to the proceedings in the court of origin.”
For proper application of this provision, attention must be paid to the fact that the HCCH 2019
by the Convention, but there is a broad stance in comparative literature, that it is the State on
whose territory a natural person resides a certain period of time with the intention of habitually
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the factual situation (e.g., it might be that a person who still has registered domicile in Serbia has
been living in a foreign country for years).775 In order to avoid such discrepancies, the court itself
domicile, and if it fails to do so, any party may bring evidence that the actual domicile of the
defendant is in a foreign State, irrespective of the fact that it is formally registered in Serbia. In
addition, it should also be mentioned that many Serbian authors consider that the information on
776

The seat of a legal person as jurisdictional criteria in Serbian law corresponds with the habitual
residence of a legal person under the HCCH 2019 Judgment Convention. Namely, the legal
person has a seat in Serbia if it has its central administration in Serbia.777 It should also be
mentioned that a legal person which was incorporated or formed in accordance with Serbian law
must have its statutory seat in Serbia and almost always has its central administration in Serbia.
It is hard to imagine that a legal person incorporated or formed under foreign law will have its
statutory seat or its central administration in Serbia.

5.3.2 Principal place of business
Pursuant to art. 5 para. 1b, a judgment is eligible for recognition or enforcement if “the natural
in the State of origin at the time that person became a party to the proceedings in the court of
origin and the claim on which judgment is based arose out of activities of that business.”
It is obvious that this provision relates to a natural person who conducts business activities,
origin. The Serbian PILA does not recognise the principal place of business of a natural person
as jurisdiction criteria. However, the Serbian Company Law Act regulates the legal status of
entrepreneur,778 a legally capable natural person who conducts business activities. This person
779

and is a jurisdiction criterion under the Serbian PILA. Therefore, with regard to entrepreneurs,
Serbian courts can establish jurisdiction to rule on claims arising out of entrepreneur business

social, economic, professional and other connections to that place.773 On the other hand, the
Convention which provides that it is deemed to be the State where that person has its statutory
seat, its central administration or principal place of business, or the State under the law of which
it was incorporated or formed. In addition, art. 5 para. 1a mentions “the person against whom
recognition or enforcement is sought,” which means that the person can be the defendant or the
claimant or any other person who took part in the proceedings before the court of the State of
the requested State.774
The Serbian PILA does not use habitual residence as criteria for general jurisdiction at all. As
already mentioned above, the main criterion is domicile, if the defendant is a natural person, or
Serbian law, one could say that domicile will correspond to the habitual residence of a defendant
art. 5 para. 1a. However, it must be taken into account that the court primarily gets information

5.3.3 Bringing a claim in the proceedings before the court of origin
Pursuant to art. 5 para. 1c, a judgment is eligible, “if the person against whom recognition or
enforcement is sought is the person that brought the claim, other than a counterclaim, on which
the judgment is based.”
court of origin, and if that person lost the case, it seems quite rational that the judgment is eligible
for recognition or enforcement in other States irrespective of the criterion on which the jurisdiction
of the court of origin was based.780

5.3.4 Branch, agency or other establishment
Pursuant to art. 5 para. 1d, a judgment is eligible for recognition or enforcement, if “the defendant

it when establishing jurisdiction, although such information sometimes does not correspond with
772 Ibid., 18.
774 I. Rumenov, op. cit., 20.
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See Art. 19 of Serbian Company Law Act.
See Art. 83-92 of Serbian Company Law Act.
Art. 87 of Serbian Company Law Act.
See and compare I. Rumenov, op. cit., 22.
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maintained a branch, agency, or other establishment without separate legal personality in the
State of origin at the time that person became a party to the proceedings in the court of origin,
and the claim on which the judgment is based arose out of the activities of that branch, agency,
or establishment.”
court of origin maintained a branch, agency or other establishment without legal personality and
the subject matter of the rendered judgment was a claim related to the activity of the branch,
agency or establishment. Art. 55 of the Serbian PILA contains a provision on direct jurisdiction
art. 5 para. 1d of the HCCH 2019 Judgments Convention. According to this provision, in disputes
against a natural person or legal person having its seat abroad, which concern the obligations
that were created in Serbia or that must be performed in Serbia, the Serbian court shall have
legal person to which it entrusted the conduct of its business is in Serbia.781 Although it is not
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According to art. 53 para. 3 of LPA, the Serbian court has jurisdiction to rule on cases concerning
obligations which should be performed in Serbia. There is also a special jurisdiction provision
in art. 481 para. 1 of LPA for cases concerning commercial contracts, according to which the
Serbian court has jurisdiction to rule on the validity, breach or performance of contract if the
defendant, according to the agreement of the parties, had to perform the contractual obligations
in Serbia.782

5.3.7 Location of the leased immovable property
Pursuant to art. 5 para. 1h, a judgment is eligible for recognition or enforcement if it ruled on
a lease of immovable property (tenancy) and was given by a court of the State in which the
property is situated.
in or tenancy of immovable property situated in Serbia (art. 56), while special jurisdiction rules for

5.3.5 Consent to the jurisdiction of the court of origin and non-exclusive
choice of court agreement
Pursuant to art. 5 para. 1 points (e) and (f), a judgment rendered by the court of origin will be eligible
the jurisdiction of the court of origin during the proceedings in which the judgment was rendered,
or if the defendant argued on the merits before the court of origin without contesting jurisdiction
within the timeframe provided in the law of the State of origin, unless it is evident that an objection

choice of court agreement which meets certain formal requirements, it will be considered eligible
for recognition or enforcement in the requested State.

5.3.8 Contractual obligation secured by right in rem
secured by right in rem in immovable property, which requires that such a judgment was given
in the State where the immovable property is located and that a contractual claim was brought
secure performance of contractual obligations.

property situated in Serbia. Therefore, only if a claim relating to right in rem in immovable property
in Serbia which served as security was brought together with a contractual claim against the
same defendant before a Serbian court, the judgment rendered in such a case would pass this

As discussed above, the Serbian PILA regulates prorogation of jurisdiction which covers
agreements, so the judgments rendered by Serbian courts whose jurisdiction was established
in one of these ways could be eligible for recognition and enforcement under the HCCH 2019
Judgments Convention.

5.3.6 Place of performance of contractual obligation
Pursuant to art. 5 para. 1g, a judgment is eligible, if it concerns a contractual obligation and was
given by a court of the State in which performance of that obligation took place, or should have
taken place, in accordance with (i) the agreement of the parties, or (ii) the law applicable to the
contract, in the absence of an agreed place of performance, unless the activities of the defendant
in relation to the transaction clearly did not constitute a purposeful and substantial connection to
that State. Therefore, the State of origin must be the State where the obligation was performed

State of origin.

5.3.9 Place of act or omission in cases concerning non-contractual
obligations
Pursuant to art. 5 para. 1j, a judgment is eligible for recognition or enforcement, if it ruled on
a non-contractual obligation arising from death, physical injury, damage to or loss of tangible
property, and the act or omission directly causing such harm occurred in the State of origin,
origin to be the place where the act or omission directly causing the harm occurred, meaning that
the place of damage is irrelevant.
On the other hand, art. 53 of the Serbian PILA provides that the Serbian court has jurisdiction in
cases concerning non-contractual liability, if the damage occurred in Serbia. This rule covers a
very broad material scope of non-contractual obligations, but its criteria for establishing jurisdiction

cover the place of act or omission, too.783
782 See and compare ibid., 200-201.
783 See ibid., 196-197

192

193

Cross-border Recognition and Enforcement of Foreign Judicial Decisions in South East Europe and Perspectives of HCCH 2019 Judgments Convention

5.3.10 Trusts
784

Since the Serbian legal system

relevance from the Serbian point of view.

5.3.11 Counterclaims

counterclaimant, provided that the counterclaim arose out of the same transaction or occurrence

The Serbian PILA does not contain special rules on international jurisdiction concerning
counterclaims. However, it seems that the Serbian court which has international jurisdiction to
rule on the claim can, in accordance with the provisions on local jurisdiction of art. 198 of LPA
which can be analogously applied to international jurisdiction, rule on the counterclaim which is
in correlation with the claim.785
1l of the HCCH 2019 Judgments Convention.

5.3.12 Consumer and employment contracts
and employment contracts, providing that the judgments rendered in favour of consumers or
contained in art. 5 para. 1, while the judgments rendered against consumers or employees are
eligible if the jurisdiction of the court of origin was based on consent given orally or in writing to
that court or on the habitual residence of the consumer or employee.786
The Serbian PILA does not have any special rules on direct jurisdiction of Serbian courts in
matters relating to consumer or employment contracts.

5.3.13 Other criteria for direct jurisdiction of Serbian courts in the context
of HCCH 2019 Judgments Convention
Pursuant to the Serbian PILA, Serbian courts can establish jurisdiction upon criteria which does
property or the object claimed is situated in Serbia (art. 54 para. 1 of the Serbian PILA), or if the
obligations were created at the time when the defendant was present in Serbia (art. 54 para. 1
of the Serbian PILA).787 The judgments rendered in such cases are not eligible for recognition or
enforcement under the HCCH 2019 Judgments Convention.

5.4 Exclusive jurisdiction
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in rem in immovable property as well as to the lease of immovable property, if that immovable
property is situated in Serbia. The term “other rights in rem” covers all real rights, in addition to
ownership, which can be acquired on immovable property under Serbian law.788 It should be also
of immovable property with regard to jurisdiction.
concerning rights in rem in immovable property, stating that judgments ruled on such cases shall
be recognised and enforced if and only if the immovable property is situated in the State of origin.
Therefore, the HCCH 2019 Judgments Convention ensures that the court of the State in which
such property.789

6. Procedure for recognition and enforcement of foreign judicial decisions
and compatibility with the HCCH 2019 Judgments Convention
6.1 Material scope of application
6.1.1 In comparison to Article 1 and 2 of the HCCH 2019 Judgments
Convention, provide for the compatibility of the material scope of application
for the recognition and enforcement of foreign judicial decisions in the
Convention and in the national legal sources
The material scope of the HCCH 2019 Judgments Convention is determined by its art. 1 and
this Convention applies to the recognition and enforcement of judgments in “civil or commercial
matters,” whereby the term “civil or commercial matters” has to be interpreted uniformly bearing
in mind the international character of the convention.790 After such a broad determination, the
to revenue, customs and administrative matters, which are of a public law nature, as well as
to the following matters which are of a civil law or commercial law nature: (a) the status and
legal capacity of natural persons; (b) maintenance obligations; (c) other family law matters,
including matrimonial property regimes and other rights or obligations arising out of marriage or
institutions, and analogous matters; (f) the carriage of passengers and goods; (g) transboundary
marine pollution, marine pollution in areas beyond national jurisdiction, ship-source marine
pollution, limitation of liability for maritime claims, and general average; (h) liability for nuclear
damage; (i) the validity, nullity, or dissolution of legal persons or associations of natural or legal
persons, and the validity of decisions of their organs; (j) the validity of entries in public registers;
(k) defamation; (l) privacy; (m) intellectual property; (n) activities of armed forces, including the

prices, make rigged bids, establish output restrictions or quotas, or divide markets by allocating
784 See more I. Rumenov, op. cit., 34.
786 See more I. Rumenov, op. cit., 35-37.
69-70.
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789 See and compare I. Rumenov, op. cit., 30.
790 Art. 20 of the HCCH 2019 Judgments Convention.
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both occurred in the State of origin; (q) sovereign debt restructuring through unilateral State
measures. In addition to this, arbitral awards and other decisions rendered in alternative dispute
3). On the contrary, the judgments in civil or commercial matters rendered in the proceedings in
which one of the parties was a State, including government, governmental agency or any person
such judgments is possible under art. 19, which enables a Contracting State to declare that it
shall not apply the Convention to such judgments.791
According to the Serbian PILA, a foreign judgment can be recognized and enforced if it was
brought in civil and commercial matters (art. 86 and art. 1). The term “civil and commercial
matters” is to be interpreted and characterized in accordance with Serbian law.792 It covers the
status issues of natural and legal persons, family, succession, property, contractual and noncontractual matters as well as other issues of civil law and commercial law nature793 (which
Convention). Foreign judgments relating to revenue, customs or administrative matters cannot
be recognised and enforced in Serbia.794

6.2 Types of foreign judicial decisions that are recognised and enforced
(e.g. positive-negative decisions, interim measures)
Pursuant to art. 86 para. 1 and 2 of the Serbian PILA, a decision of the court of a foreign country
rendered in a civil or commercial matter can be recognised and enforced in Serbia, whereby a
settlement reached in a foreign court (judicial settlement) is also considered as a foreign judicial
decision. In addition to this, art. 86 para. 3 of the Serbian PILA provides that a decision of another
foreign authority (e.g., notary) which is equivalent to a judicial decision in the country of origin
shall also be considered as a foreign judicial decision.795
per se eligible
decision must also be enforceable under the law of the country of origin. The person who initiates
recognition proceedings must have a legal interest to require that the foreign judicial decision in
question be recognised and declared enforceable in Serbia.796
Judicial decisions on interim or provisional measures cannot be recognised and enforced
797

6.3 Commencement of the procedure (as a main or as a preliminary
question)
In Serbia, the recognition of a foreign judicial decision can be the main issue of the proceedings or
preliminary recognition).798
Ruling on the recognition of a foreign judicial decision as the main issue is conducted in non-
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litigious proceedings before either the higher court or commercial court, depending on whether
the foreign decision was brought in a civil or commercial matter.799 The parties as well as any
person who can assert an interest in the recognition of a foreign judicial decision can apply for
recognition.800 The decision on the recognition of a foreign judicial decision rendered in these

has been rendered, any court in Serbia can bring a preliminary decision on the recognition of
the foreign judicial decision in proceedings involving another matter (irrespective of whether it
only for those proceedings (art. 101 para. 5 of the Serbian PILA). In practice, the recognition of a
foreign decision occurs most often as a preliminary question in enforcement proceedings801 (see
below in section 7.1.1.).

6.4 Documents that need to be produced (formal requirements) for the
recognition of the foreign judicial decision
In addition to the written application for initiation of recognition proceedings before a Serbian
court, the applicant must submit:802
a)
legalised);
b)
c)

d)

6.5 Conditions for recognition and enforcement of foreign judicial decisions
Conditions for the recognition of foreign judicial decision are the same as conditions for its
enforcement (i.e., declaring it enforceable) and they are regulated by art. 87-96 of the Serbian
PILA. First of all, the foreign court decision can be recognised and enforced in Serbia only if it is
Serbian PILA). Recognition and enforcement will be refused:
a)

if the party was prevented from participating in the proceedings before the foreign court
(art. 88 of the Serbian PILA). Namely, the Serbian court shall not recognise and enforce
a foreign judicial decision if it determines, upon the objection of the person against whom
that decision was rendered, that that person could not take part in the proceedings before
a foreign court because of procedural irregularities (art. 88 para. 1 of the Serbian PILA).

791 More about the scope of application see I. Rumenov, op. cit., 14-16; M. Wilderspin, L. Vysoka, The 2019 Hague Judgments Convention through European

793 See Art. 1 of Serbian PILA.

cit., 437-438.
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decision by which the proceedings were initiated had not been served upon the person
against whom the decision was rendered or no personal service had been attempted,
unless that person had in any way entered into the proceedings (art. 88 para. 2 of the
799 Art. 23 and 25 of AOC.
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Serbian PILA);803
b)
Serbian courts in the matter in which the foreign judicial decision was rendered represents
a ground for non-recognition and non-enforcement of that decision. There are no special
rules on indirect jurisdiction;
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of documents. Secondly, the violation of public policy as a ground for non-recognition is more
precisely regulated in art. 7 para. 1(c) of the HCCH 2019 Convention, which stipulates in detail
that recognition and enforcement would be manifestly incompatible with the public policy of
the requested State taking into account its fundamental principles of procedural fairness and
situations involving infringements of its security and sovereignty, than in art. 91 of the Serbian
PILA which simply stipulates that the foreign judicial decision should be incompatible with the
public policy. Thirdly, as concerns regulating res iudicata as a ground for refusal of recognition

c)
the same matter and between the same parties or another foreign judicial decision in
the same matter and between the same parties has already been recognised in Serbia
in the same matter and between the same parties was rendered by a Serbian court,
the foreign judicial decision cannot be recognised and enforced irrespective of whether
the proceedings before the foreign court were initiated earlier than the proceedings
before the Serbian court or the foreign decision was rendered earlier than the Serbian
decision.804 However, the court shall stay recognition of a foreign judicial decision if the
earlier initiated proceedings before the Serbian court in the same matter and between
para. 2 of the Serbian PILA);
d)

ordre public (art. 91 of the Serbian
PILA) - this ground for non-recognition and non-enforcement is to be interpreted narrowly.
Only violations which target fundamental procedural and substantive principles of the
Serbian legal system are to be taken into account;805

e) if there is no reciprocity between Serbia and the country of origin with regard to mutual
recognition and enforcement of judicial decisions (art. 92 para. 1 of the Serbian PILA).
It is important to emphasize that the reciprocity with respect to the recognition of foreign
judicial decisions is presumed until proven otherwise. If there is a doubt whether reciprocity
Serbian PILA). However, the absence of reciprocity does not constitute a ground for nonrecognition of foreign judicial decisions in marital disputes or in paternity and maternity
disputes, and if a Serbian national requires the recognition and enforcement of a foreign
judicial decision (art. 92 para. 2 of the Serbian PILA).

earlier rendered by the court of another State. While art. 90 para. 1 of the Serbian PILA provides
that another foreign judicial decision in the dispute between the parties must be recognised in
Serbia in order to represent res iudicata ground for non-recognition and non-enforcement, art. 7
para. 1(f) of the HCCH 2019 Judgments Convention requires that an earlier judicial decision given
for recognition in the requested State. It means that this decision does not need to be previously
recognised in separate recognition proceedings in order to become res iudicata ground. Finally,
it should be mentioned that art. 7 para. 2 of the HCCH 2019 Judgments Convention enables
the postponing or refusal of recognition and enforcement if the earlier instituted proceedings
between the same parties on the same subject matter are pending before a court of requested
State and the case is closely connected to the requested State. This provision corresponds, to
the latter obliges the Serbian court to postpone recognition of a foreign judicial decision if the
earlier initiated proceedings before a Serbian court in the same matter and between the same
parties are pending and does not require that the dispute has a close connection with Serbia as
the requested State.
In addition to the aforementioned grounds for non-recognition and non-enforcement, the HCCH
2019 Judgments Convention provides for two more grounds which cannot be found in the
Serbian PILA. First, pursuant to art. 7 para. 1(b), recognition and enforcement may be refused
it may be subsumed under the grounds concerning the violation of the public policy which is
regulated by art. 91 of the Serbian PILA. Second, art. 7 para. 1(d) stipulates that recognition
and enforcement may be refused if the proceedings in the court of origin were contrary to an
agreement, or a designation in a trust instrument, under which the dispute in question was to be

The court shall

Serbian PILA and cannot be subsumed under any other ground regulated by this act.

Comparing the grounds for non-recognition and non-enforcement regulated by the Serbian
PILA with those provided by art. 7 of the HCCH 2019 Judgments Convention, one may say that

6.6 Procedure for recognition and enforcement of foreign judicial decisions

violations of public policy and res iudicata as grounds for refusal of recognition and enforcement
of foreign judicial decisions. However, these grounds are not identically regulated. Firstly, the
ground concerning the violation of the right to defence is more rigidly regulated by art. 7 para.
1(a) of the HCCH 2019 Judgments Convention which requires that the document instituting
the proceedings in the State of origin (including the statement of the essential elements of the

As already mentioned above, the higher courts are competent for recognition of foreign judicial
decisions brought in civil matters, while the commercial courts are competent for recognition
of foreign judicial decisions brought in commercial matters. The locally competent higher or
commercial court will be that in whose territory the recognition proceedings need to be conducted
judicial decision in the territory of that court.806

that is incompatible with fundamental principles of the requested State with regard to service
op. cit., 454-456.

facts (art. 11 NLPA). The recognition proceedings end with a decision on the recognition of the

cit., 456-458.
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decision to the appellate court or Commercial Appellate Court within a period of 15 days from the
day of service of the decision (art. 101 para. 3 of the Serbian PILA).
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enforceable document is recovery of debts arising out of communal activities.822

7.1.2. The second phase
the recognised decision is to be enforced like any other domestic condemnatory decision in
accordance with the rules of ESIA.807

As soon as the court renders the decision on enforcement, it delivers this decision with the
copies of all documents necessary for performing the enforcement to the enforcement agent823

7. Enforcement of foreign judicial decisions

phase of enforcement proceedings. In this phase, the enforcement agent performs the concrete

7.1 Type of enforcement procedure
proceedings. It consists of two phases.808

into two categories: the means for enforced settlement of monetary claims (such as e.g., selling
immovable assets).824
actions which must be performed by a debtor or a debtor refraining from action as well as in
cases that relate to returning employees to work and to the enforcement of decisions on family
825

has submitted the application for enforcement with all the other necessary documents, especially
an enforceable judicial decision or other enforceable instrument (e.g. enforceable arbitral award)809
810
to the basic
811
or commercial court on whose territory the debtor has domicile, residence or seat.812 Within the

directly confronted with foreign judicial decisions

requirements for enforcement and renders the decision on enforcement, if the requirements have
been met, or the decision on refusal of enforcement, if they have not been met.813 The parties can
lodge an appeal against this decision with the same court (i.e., the basic or commercial court)
within eight days,814 whereby the appeal normally does not delay the enforcement.815 The court
816
Where a complete appeal has been submitted
on time, the court forwards the appeal with all the necessary documents to the court of second
instance, i.e., the higher court or Commercial Appellate Court,817 which decides on the appeal.818

with respect to previously recognised foreign condemnatory judicial decisions. It means that
the enforcement agent can come into contact with such a decision in the second phase of the
enforcement proceedings, when it has been already recognised and the court decision on its
enforcement has already been rendered. In such situations, the duty of enforcement agent is to
perform the concrete actions of enforcement by using the proposed means and methods.

As concerns this phase of the proceedings, art. 46 of AESI contains special provisions on
the enforcement of foreign condemnatory judicial decisions, where the recognition of such a
decision arises as a preliminary question in enforcement proceedings.819 In such cases, the
recognition provided by art. 86-96 of the Serbian PILA are met820 and renders the decision on the
enforcement of the foreign judicial decision or the decision on refusing its enforcement. In the
for recognition as the reason for the appeal.821

807 Art. 46 para. 1 of ESIA.

811
812
813
814
815
816
817
818
819
820
821

Art. 6 para. 1 of ESIA.
Art. 7 of ESIA.
Art. 64 of ESIA.
Art. 25 para. 1 of ESIA.
Art. 25 para. 2 of ESIA.
Art. 76 para. 2 of ESIA.
Art. 6 para. 2 of ESIA.
Art. 6 para. 2 and 77etc. of ESIA.
Art. 46 para. 2 of ESIA.
Art. 46 para. 3 of ESIA.
Art. 46 para. 4 of ESIA.
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enforcement proceedings in respect of an enforceable judicial decision that relates to the
recovery of debts arising out of communal activities, a problem can arise if such a decision is a
foreign condemnatory judicial decision (which will be rare), the enforcement of which is sought
by the creditor before it has been recognised by the court. Following the provisions of ESIA, one
of the possible conclusions could be that the enforcement agent can decide on recognition of a
foreign condemnatory judicial decision as a preliminary question. However, such a conclusion
the recognition of foreign judicial decisions. In addition to this, art. 46 para. 3 of ESIA states
that the court competent in enforcement proceedings decides preliminarily on recognition of
foreign judicial decisions and this provision must be interpreted strictly. Bearing this in mind, if the

proceedings before the court.

822
823
824
825

Art. 3 para. 3 of ESIA.
Art. 70 of ESIA.
Art. 54 of ESIA.
Art. 4 para. 1, 363, 364 and 366 of ESIA.
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